














being straight with him [S018 BMI 43/48/19]. Rodgers’ denial was entirely
appropriate. S018 also accepted that it was possible that he had started
to make telephone calls to “legal” and that he probably took an aggressive

stance and tone using his _size to intimidate Rodgers.

[S018 BMI 43/52/10]
No assaults by Rodgers

218. Allegations which have made in respect of Rodgers are those made by
Slicker, Payne, Felton and MacKenzie. The evidence of these witnesses is
unreliable for the detailed reasons given in Part I. Further submissions in

relation to Slicker and Payne are made below.

219. Slicker gave evidence as to Rodgers being at the TDF at a time when the
evidence is clear that he was not. The unreliability of Slicker's evidence
was apparent at the very outset when he retracted, in its entirety, the
evidence, which appeared in his first witness statement, to the effect that
he heard almost every day, shouts and screams from Iragi detainees who
were in the TDF [Slicker BMI 21/16/16]. He claimed that the SIB had not
read his statement back to him and that he did not have the chance to tell
them he could not read [Slicker BMI 21/18/4]. The evidence which he
gave originally (as to these occasions prior to the detention of the Baha
Mousa detainees) was set out in descriptive terms and Slicker’s retraction
of it on the basis of some misunderstanding between the statement taker

and him he lacks any credibility. The Inquiry may also wish to note that
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before the Court Martial, Slicker was asked whether he had read his
statement before giving evidence. He answered that he had and did not
suggest that the contents of the statement were inaccurate. [Slicker CM

47/15/20]

220. Slicker then referred to the only occasion when he did hear such
screaming as being the occasion when “Mr Rodgers' crew brought them
in” [Slicker BMI 21/17/16]. The G10A did not bring the detainees in and did
not arrive at the TDF until later that evening. Slicker was asked at
beginning of his evidence if he could time any of the three main incidents
to which he referred to in his evidence (“the horseshoe incident’, the
“escape incident” and the “kicking incident”). He stated that he could not
give a time for any except for the instance when he kicked a detainee

(which was on the last day of detention) [Slicker BMI 21/27/21]

221. In his interview with the SIB Slicker was in no doubt that had been present
for the arrival of the detainees. He stated that: “....they was escorted by A
Coy which was then in charge by Mr Rodgers and his multiple ... Both
vehicles rocked up, Saxons, he had | think seven or eight Iraqis in there
about twelve lads from A Coy, including Mr Rodgers, and | was in CQMS
at the time being ... | could hear all the noise, beating, crying, start

sweating. | came out, | went towards the door, | could see all the beatings
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222. Before the Inquiry, Slicker was asked whether he could recollect the
arrival of the detainees. He stated “I can't remember, sir, that they rocked
up in a vehicle, but | can remember seeing them in the detention centre”
[Slicker BMI 21/28/20]. It was put to him that he could not recollect seeing
the detainees being taken off the vehicle, to which Slicker agreed [Slicker
BMI 21/29/17].  Slicker could not have seen Rodgers bringing the

detainees to BG Main.

223. Any suggestion that he has conflated the arrival of the detainees with the
arrival of Rodgers and G10A later on Sunday evening is not sustainable.
In his RMP interview, Slicker refers to two guards being left and requiring
assistance from him: “I could hear all the noise, beating, crying, start
sweating. | came out, | went towards the door, | could see all the
beatings, the punches and | think they're doing it like shift work, twelve on,
twelve off. But when they went back to Anzio Camp, the two lads that's
left on, look after these prisoners ... and as | went, well as like one went to
toilet, one were left alone beside the location and one of the Iraqi's tried to
escape by punching one of the guards. | were there when it happened so
that's why | punched him and stuff ... And then the other one came back.
He didn't know what was happened because he meant to be two on stag,
not one like new lads they hadn't got a clue what was happening like, so

like | kept going in and said "do you want some food bringing?" or "are you
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okay" whatever, but like they were doing shift work, that's when | hit him

that's all. | guess anyone would if they saw an Iragi punching one of....”."®

224. As is apparent the references to “two lads that's left on” and to one of the
Iragi’'s trying to escape suggests that he could only be referring to the
initial arrival and early detention of the detainees when they were guarded

by Crowcroft and Fallon.

225. Slicker denied that he had ever been to the TDF at night [Slicker BMI
21/23/7]. Slicker gave evidence that he went to the TDF and that he
observed the detainees in a horseshoe formation [Slicker BMI 21/38/15] in
the room to the right. He referred to Rodgers, Redfearn and Staff
Sergeant Roberts being present and assaulting detainees whilst the
detainees were in this formation. He stated that other unnamed soldiers
were also present and that they were from G10A and that he knew who
was who in A Company. This is inconsistent with evidence which Slicker
gave before the Court Martial to the effect that he did not know the second

in command of the multiple [Slicker CM47/15/11].

226. Slicker was not consistent, in other respects, in his evidence which he
gave before the Inquiry. For example when he was interviewed by the
RMP in March 2004, he stated Rodgers had punched the detainee in the

19

face™. Before the Inquiry he stated that it was the stomach [Slicker BMI

21/46/1].  Slicker then gave evidence before the Inquiry that Rodgers
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struck this detainee in the chest (having knocked him over with the first
blow) [Slicker BMI 21/46/22]. In his interview with the RMP in March 2004
he stated that after Rodgers struck the detainee for the first time, he then

kicked him [Slicker BMI 21/48/25].

227. On examination before the Inquiry, Slicker's evidence was demonstrated
to be unreliable [Slicker BMI 21/117/24]: “Q. Can | just ask you about the
punch? You have already been asked about whether it was in the face or
in the stomach. Can you just help me on this: were the prisoners standing
up or sitting down? You said this morning, if it helps, at page 39, line 6,
that they were standing up with sandbags on their heads. Is that right? A.
Sir, if that's what | said, that's what | said. Q. | know that's what you said. |
am asking you whether it is true. A. Well, sir, that must be true if that's
what | said, yes. Q. That's right, is it? A. Yes, sir. Q. Are you sure about
that, that they were standing up with sandbags on their heads? A. Six
years is a long time, you know what | mean? Q. Because -- | need not
necessarily take you to it -- you said, at page MOD004804, to the Royal
Military Police that Lieutenant Rodgers pulled a person up and then hit
him. It is at the bottom of the page: "I see Mr Rodgers and his multiple just
picking any prisoner up and lashing out at them ..." They could not have

been standing if they were being pulled to their feet, could they?”.

228. Slicker was also inconsistent in his evidence as to his knowledge of the
term the “choir’. Slicker now suggests that the horseshoe formation which

he saw the detainees in when Rodgers was apparently assaulting them
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was referred to at the time as the “choir” [Slicker BMI 21/89/1]. However
he said in his Inquiry witness statement that he was not aware of this term

at the time [Slicker BMI 21/89/10].

229. There was a further allegation made after Rodgers had given evidence.
Payne submitted a statement (just before he was due to give evidence)
saying that Rodgers had been involved in the ‘petrolling’ of a detainee.
Before the Inquiry, Payne’s evidence was that early on the Monday
morning Rodgers was in the middle room with a jerry can and the ‘young
lad’ who was hooded. He said that Rodgers poured water over him and lit
a match whilst other members of the multiple were there. [Payne BMI
32/126/21]. Payne was given the opportunity to confirm that he was
absolutely sure that he had correctly identified the young boy as the victim

of this. [Payne BMI 32/127/20]

230. However D005 who is the only detainee who could be identified as a
young boy at the time and who made numerous and serious complaints,
has never once made this allegation. The lateness of the allegation
provides a further clear indication that the allegation is not true. Payne’s
explanation that he had not mentioned this before out of “misguided
loyalty” and a desire to protect the reputation of regiment and army [Payne
BMI 32/69/6], is untenable given the position he adopted at Court Martial
that there were others who ought to have been tried [BMI 32/73/3] and the
evidence which he had already given before the Inquiry implicating others

in wrongdoing.
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G10A disciplined and effective

231. Rodgers had no recollection of being punched by an Iraqgi in an unrelated
incident [Rodgers BMI 32/87/17]. However, MacKenzie, whose diary is the
source of this suggestion, in any event agreed that the force used by
G10A in defence of Rodgers was reasonable. Mackenzie also agreed that
the force used in respect of the thief apprehended by Aspinall, who
pursued him through a sewer, was proportionate. McKenzie accepted that
he had exaggerated his accounts. History and literature is full of
examples of persons who have embellished accounts of conflict for

numerous different reasons.

Facebook

232. There was no friendship between Payne and Rodgers (‘| was an officer,
he was a corporal, we weren’t friends” [Rodgers BMI 32/90/11]). The
point was made that Payne was registered as a ‘friend’ of Rodgers on the
internet, social networking site ‘Facebook’. A person has to be a “friend’ in
order to be allowed access to another person’s Facebook’s site. Having a
‘friend” on Facebook does not necessarily mean what is usually
understood by friendship, and it is wrong to conflate “friendship’ with

‘cyber friendship’. Rodgers explained that there were a number of
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soldiers whom he had served on different tours with who were also

‘friends’ on Facebook [Rodgers BMI 32/92/4].

Others

Grist, J

233. Joseph Grist (now retired, Lance Corporal at the relevant time) served
with 1QLR during Op Telic 2. He was 20 / 21 years old at the time [Grist
BMI 37/170/17]. He served as both a section commander and section 2IC
in A Company based at Camp Stephen. He served at different times both
in the platoons commanded by Sergeant Lawrence, and (but only at a
time after the death of Baha Mousa) by Rodgers [Grist BMI04889 para 7

and following].

234. He recalled seeing prisoners hooded at Camp Stephen “once or twice”
and considered the practice of hooding prisoners to be “an unwritten SOP”

[Grist BMI 37/135/13].

235. He similarly recalled seeing prisoners in stress positions (which he
describes as “kneeling upright with hands behind heads” [Grist BMI104896
para 27.ii]) at Camp Stephen on at least one or two occasions, if not more
frequently than that (Grist BMI 37/136/18 and following). Whatever the
frequency he was certain that this occurred openly and was witnessed by
senior ranks including the CSM and OC [Grist BMI 37/139/20 and

following]. Again, he regarded this practice to be an unwritten SOP [Grist

86

SUB000822



BMI 37/140/7] but he understood that the purpose was “as a way of
controlling prisoners” [Grist BMI04896 para 27 .ii; Grist BMI 37/137/13], the
implication being that he did not understand that they were intended for
use in conditioning prisoners prior to questioning. He considered that “The
Company Sergeant Major of A Company [Tompkinson] appeared to be in

control of the use of stress positions” [Grist BMI04896 para 27 .ii]

236. Grist has no recollection of his role or actions during Operation Salerno.

237. It should be noted that he is not the only soldier said to have been present
at this incident who now has no recollection of it. The same is true of
Privates Michael Armstrong [Armstrong BMIO0630 para 42] and Stuart
Shakeshaft [Shakeshaft BMI0O5381 para 27]. Those that do recall the
incident struggle to recall the detail. Neither Corporal Andrew Lawrence
nor Lance Corporal Brzezinski, who were also present, could recall the
presence of D003 [Lawrence BMI 37/64/10; Brzezinski BMI 37/96/23] nor
where the arrested men were taken [Lawrence BMI 37/69/10; Brzezinski

BMI 37/101/17].

238. In fact, a contemporaneous statement confirms that Grist was involved in
the arrests of D005 and D006 [Grist MODO015917]. Upon sight of this
statement in the course of the preparation of his Inquiry statement, he
commented, “| have read my SIB statement dated 15 September 2003

and with the passage of time | have no recollection of the events |
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describe. Having said that | have no reason to believe that anything in that

statement is untrue.” [Grist BMI04899 para 32]

239. He confirmed this position (that he had no independent recollection of the
events described in his contemporaneous statement) in his evidence to

the Inquiry [BMI 37/144/25].

240. Although allegations are made by D005 and D006 about mistreatment and
the general behaviour of the soldiers who arrested them, inconsistencies
in the evidence of these witnesses have been identified and are detailed
elsewhere in the Pt1 submissions. Corporal Lawrence confirmed that Grist

acted properly during the arrest operation [Lawrence BMI 37/82/19].

241. A specific allegation was put to Grist that he was the “muscular soldier”
referred to by D003 [Grist BMI 37/150/16]. There is no evidence

suggesting that he was this soldier, and he denied this.

Smulski, R

242. Smulski joined the Territorial Army in 1997 having been in the regular
army between 1974 and 1987. He was sent to Iraq in July 2003 and
moved from Al Amarah to Basra in September 2003. He was part of a
team which was tasked with conducting security surveys of Coalition
Force bases and civilian infrastructure. Smulski was highly regarded by
Captain Lee (who commanded him) and who considered him to be

someone with much life experience outside the Army. Captain Lee
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specifically regarded him as a process person, who was meticulous in his
preparation and who was certain to do everything in accordance with his
training and orders which he was given [Captain Lee BMI0O3110 para 49].
The evidence given by Smulski part demonstrated the accuracy of this

assessment.

243. Before being woken at 2250 hours on 14 September 2003 and informed
that he had to go to BG Main [Smulski BMI01244 para 80] Sergeant
Smulski had no idea that he would be required to conduct TQing during
Operation Telic 2. He had undergone a short Prisoner Handling and
Tactical Questioning (“PHTQ”) training course in May 1999 (which was
between five to ten days long) and had not been on any PHTQ refresher
course since that date. He had never conducted any TQing himself until
14 September. He had observed one TQing session at Al Amarah, not
because he anticipated having to do it himself, but because he was
curious to see how it was done (not having done so in the four years
which had elapsed since his course) [Smulski BMI 40/219/1 ]. There is no
doubt that the only reason why Smulski was called upon to tactically
question on the night of 14 September was because of the insufficient

numbers of TQers.

244. Smulski admitted too having anxieties about his role. His perception was
that he needed “to do a good job on this” and that he needed to “help as
much as possible". He reiterated that he had no expectation that he would

actually become the TQer at any stage [Smulski BMI 40/222/10]. Smulski
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explained that he did not realise that Sergeant Davies would be leaving or

that he would be left in charge, until the early hours of Monday.

245. Smulski understood that he would be required to carry out what he
perceived to be low level TQing in order to elicit basic information and he
was able to carry out this task (Smulski BMI 40/224/53). Peebles was
there throughout the Sunday night and had direct oversight of the
internment process (Peebles BMI 40/18/4). Direct supervision of the TDF

was a matter for the Provost Staff.

246. The PHTQ course he attended was managed by the Joint Services
Interrogation Organisation at Leek in Staffordshire. His recollection was
that ‘prisoner handling’ was a minor part of the course (Smulski BMI
40/210/15). This is borne out by Smulski's notes which contain only a

short reference to prisoner handling.

247. In his interview with SIB, Smulski confirmed that he was taught that a
purpose of blindfolding a prisoner was to disorientate?'. A number of other
witnesses also gave evidence that this was their understanding.
Numerous other witnesses in Module 3 believed that hooding was either
either permissible, a SOP, or mandatory [see the “general background”

submissions in Part 1].

2 Smulski notes BMI01265-1302
2 MOD006062
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248. He considered that hooding a detainee prior to TQing was justified in a
situation where the detainees were in a location which was completely
unsuitable for the security of the detainees themselves and the guard
force [Smulski BMI 40/217/4]. His belief that the "shock of capture" meant
maintaining the confusion that a prisoner would have when he was
removed from his normal routine and that disorientation came into this

reflected the beliefs of a number of Module 3 withesses.

249. His perception that maintaining the shock of capture [Smulski BMI
40/228/20] incorporated keeping detainees awake reflects steps which
had been taken at the JFIT in order to maintain the shock of capture.
Smulski also considered that slamming doors and talking loudly could be
used, and, after the Module 3 evidence, it is quite apparent that he would
simply have been following his training in having this belief. Smulski’s
evidence was that stress positions were discussed during his training in
terms of being counterproductive to TQing [Smulski BM 140/216/6]. In
terms of conditioning, Smulski understood this to be a process of keeping

the detainee ‘on the back foot’ (Smulski BMI01229 para 34).

250. Smulski arrived at BG Main at approximately 2345 hrs on the Sunday
night (Smulski MODO006034). According to Peebles, conditioning had
commenced at 1630 hrs [Peebles BMI 40/77/11] and, even on Mark
Davies’ own account, he been inside the TDF at least once at around
2100hrs that evening [Mark Davies MODO020302]. In short, Smulski

entered into a situation in which the treatment of the detainees had been
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ongoing for a number of hours overseen by Peebles and by a TQer who

was substantially more experienced that him.

251. Additionally, Smulski explained to Davies that he had had no experience
in TQing [Smulski BMI 40/225/6]. Whilst Mark Davies did not recollect this,
Smulski must be right about this discussion. First, for the commonsense
reason that it is highly likely that Smulski would have mentioned i,
secondly because Davies invited Smulski to sit in on a TQ session before
he embarked on TQing himself (which presumably he would not have
done if he believed Smulski to be experienced) and thirdly because
Davies would never have come across Smulski TQing before and must

have had a some idea, at the very least, he was not a regular TQer.

252. Smulski estimated that he made three or four visits to the TDF during the
20 or so hours that he was physically present at BG Main. He did not
believe that he had any right to instruct the guard as to the conditions in
which detainees were to be kept but he did believe that he had a duty to
correct aspects of prisoner handling which he considered to be pressing
(Smulski BMI 40/234/11). In particular, he emphasised the inability of the
soldiers to move the detainees in an appropriate way. It is of note that in

his training notes Smulski does refer to handling “swiftly and safely”.?

253. Smulski did not believe that the detainees were in stress positions. When

he first entered the TDF, the detainees were sitting on the floor in a

ZBMI01265
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horseshoe formation facing into the middle. He, in accordance with his
training, instructed the guard force to turn the detainees to face the wall
[Smulski BMI 40/236/14]. In his original witness statement (4 September
2003) [MODO006036], Smulski referred to having initially seen the
detainees seated (facing different directions), plasticuffed at the wrist, their
arms in front of them with sandbags on their heads. He accepted that this
account would be more accurate [Smulski BM 40/237/7]. Notwithstanding
that the detainees were sandbagged, he considered that they ought to be
facing away from each other because the sandbags were quite porous
[Smulski BMI 40/237/22]. The detainees were then seated a short
distance from the wall with their hands resting in their laps. He believed

that he had said the hoods could be taken off [Smulski BMI 41/3/21].

254. Smulski instructed the guard that they were to keep the detainees active
and keep giving them water (Smulski BMI 40/239/6). He gave the order to
exercise them because they were sitting cross-legged on the floor and
would need occasional movement as it was unknown how long they would
be there. This would be forced if it was necessary. There is no suggestion
that Smulski gave this general direction for anything other than the
humane reason that the detainees would need to some period of being
mobile if they had been sat cross legged for a prolonged period. Smulski
gave an instruction that all the detainees should be exercised. The

purpose of this in respect of one detainee (DOO5) was to disorientate him
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