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Q. And Lieutenant Rodgers came in at one time and demonstrated
this dropping of the pole to you?

A. Yes.

Q. You have got at least one person who you saw cbviously bruised?
A. Yes.

Q. Told about it by the multiple -- the men coming off and you saw it.
You have another person you refer to as having the hernia?

A. | can't remember that one.

Q. But it is noted in your meetings.

A. Yes.

Q. Why did you think all this was going on?

A. | don't know.

Q. Did Lieutenant Rodgers, when he had this conversation with you,
when he was in the TDF, give you any indication about why it was to
goon?

A. No."

266. Private Richards came to BG Main during the course of the morning and
spent a short period guarding.'® His evidence to the Inquiry in his statement
was that in the briefing given to him outside the TDF by Corporal Redfearn he
was informed, “we have been told to rough them up, not to give them an easy
time and not to let them sleep”. '®' By “roughing up”, Richards understood
they were to hit them. He “believed” that this was an order from Colonel
Mendonca.'®? Later on in the guard duty that morning he gave the following

description of events:

“When | was in the room, | saw the detainees being slapped by the
soldiers in the room and after a while, they were hit and kicked. The
detainees did not have shoes on and the soldiers were stamping on
their feet. LCpl Redfearn started treating detainees in this way and the
others followed what he was doing. This type of treatment continued
all day. | can recall Pte Appleby, Pte Cooper and Pte Bentham being
involved in hitting and kicking the detainees. Hunt was also in the
room a lot but not involved in hitting and kicking the detainees. |
cannot recall who else was there from my multiple but there were

others who were around and popping in and out of the room”.'%%

267. The guards that day would describe the detainees as still in hoods and still

undergoing stress positions, of one form or another, and not allowed to

%% BMI 27/141/6 to 142/8.

1090 Although in his oral evidence he thought he went to BG Main at 0600 on the Sunday, it
more likely to have been on the Monday (BMI31/125/13-18).

10T BMI04167 [42].

1002 BM| 31/130/22 to 131/3.

1993 BMI014168 [48]. See also BMI 31/127/24 to 131/2, BMI 31/131/18-25 and BMI 31/132/24
to 133/5.
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sleep.'® Private Douglas (one of the other drivers) was also present at the
TDF for some of this time and recalled that situation in relation to the
detainees in the right hand room.'°® By his own admission he used slaps or
nudges to maintain the positions.'®® Other violence ensued, with members
of the multiple and other soldiers coming in and slapping the detainees in the
face.'” He confirmed his original SIB statement that excessive force was
then used, including prisoners being “punched in the back, kicked in the ribs,
back and kidney areas while all were facing the wall.”'°® He had specifically
seen Payne punch, slap and kick prisoners, as well as grabbing their
throats.'®® He also said that a lot of the multiple were involved in similar
violence.'? When giving water to one or two of the detainees he could see
that their faces and lips were injured.'®' Some of detainees had urinated and
defecated themselves, which he could smell and see from their stained
clothing.'®"? At a period almost ten hours before he would see a doctor for it,
soldiers were commenting upon Ahmad Matairi’s obviously painful hernia.'®"?
It is Mr Matairi's evidence that on this second day soldiers played a game to
hit and kick his groin, betting to see how quickly they could cause him to

collapse.'®™

268. At some stage during the second day, and whilst D005 was still in the middle
room, LCpl Aktash, a signaller from the Ops Room, was drawn to the TDF by
noise coming from it."®"® He too saw detainees hooded and cuffed, including
both the men in the left hand room (thus including D006). The men in this
room were also in stress positions, which they were unable to maintain. The
detainees in both rooms were groaning with pain and one in the right hand
room was unable to maintain a sitting position. Their clothing was messed up

and when one man’s hood was lifted he had bruising beneath his right eye.

1004 Richards BMID4168 [45] and [49], Graham MOD000146-147, Aspinall MOD0000124,
Bentham BMI0O1639 [73], Appleby MODO0O00176, Rodgers BMIO1847 [118], Redfearn
BMI01804 [131].

1005 BM| 31/20/6 to 21.

1008 M1ODO001 85.

1007 B 31/22/10-22 and 30/10-24.

1008 MOD000185 and BMI31/32/7-16.

1008 B 31/35/2-13.

1010 B 31/35/22.

1 BM| 31/37/3-4.

1012 BM| 31/40/3-9.

1013 BM| 31/38/23 to 40/1.

19 BMI02270 [53].

1015 MOD005075, BMI03480 [37], BMI 16/10/7 - 16/13/8. As to the presence of D005 in the
middle room, see MODO05076, BMI03482 [42], BMI 16/32/6-7.
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When one man dropped his hands, Payne slapped him and kicked his hands.

He poked the eyes of another.''®

269. Private Appleby also makes clear that the Choir was still being carried out on
this second day. In a final part of his SIB statement which he asked to be
added, he said the following about what happened when he woke from a

short sleep after being relieved by the morning guard:

“Cne thing | left out is that once | awoke | went back into the right
hand room where | saw the prisoners stood up still cuffed with hoods
on, with arms out in front roughly in the same positions as before.
Stood between them was Corporal Payne with Lt Rodgers, Aspinall,
Bentham and a couple of others who | can't recall watching. Cpl
Payne then said something like “let’s have a sing-song,” after which
he went around punching each one in the chest which forced them to
moan out loud. He did this progressively faster one after the another,
to make them sound like a tune. He hit all of them except Prisoner A
at least once. | then left the room, as | was not really interested. About
5-10 minutes later the multiple left”.'*"’

270. Given those comments Appleby was asked during his oral evidence before
the Inquiry to confirm what his Multiple Commander knew was going on at the
time:

“A...You have explained that you never complained or raised the
matter with Lieutenant Rodgers, and the way you put it today is that
you didn't consider it would be your place to do it.

A. Yes.

Q. Now | want to ask you a very specific question about Lieutenant
Rodgers. You are certain, aren't you, that Lieutenant Rodgers knew
what was going on anyway?

A. | don't know.

Q. Just take a moment because you can understand why this is an
important question.

A. Yes.

Q. I'm not going to go through all the evidence about the whole
multiple going back in and you have been shown times when you say
in statements that Lieutenant Rodgers saw the choir.

A. Okay.

Q. You are certain that Lieutenant Rodgers knew what was going on
anyway, aren't you?

A. l can't -- | don't know. | can't remember now, but like it said on that
statement, that he was present. | wouldn't have said his name if he
wash't there, so."'%'®

1018 BM103480 [37-48], MODO05075-79, BMI 16/10/7 — 16/26/23.
117 MODO00176.
18 BM| 25/67/11 to 98/7.
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271. Redfearn’s evidence to the Inquiry was clear that Rodgers did know about the

violence and they discussed it in terms:

“A. There would have come a time, would there, later in that day when
you would have seen your own multiple commander?

A. Yes, sir.

Q. To whom you were directly answerable?

A. Yes, sir.

Q. Did you tell him?

A. He was already aware, sir.

Q. And how was Lieutenant Rodgers aware?

A. Because other members of the multiple had told him and the fact
that he had been in the TDF, sir.

Q. So other members of the multiple had told Lieutenant Rodgers.
How did you know, were you there when he was told?

A. | have some recollection of him mentioning that the prisoners had
been assaulted. Not by members of my multiple, but he did mention
that they had been assaulted, sir.

Q. That's how you say you know that he knew?

A. Yes, sir.”"0"®

272. Later in his evidence Redfearn underscored the same point:

“l just explained what had happened, tried to get his point of view. And
his point of view was the same as mine: That everybody knew about
it, who you can report to if everybody already knows.”'%%°

The breach of the 14 hour rule

273. A striking feature of this episode of detention is that by the time of the second
day the Battle Group had significantly exceeded the order in Division FRAGO
005 requiring delivery to the TIF within 14 hours or as soon as possible
thereafter.'®' If that was a critical safeguard to protect detainees from abuse
at the point at capture when they did not enjoy the benefit of trained and more
independent handling by custody specialists, then the safeguard was
hopelessly frustrated in this case. In Part V the victims consider the extent to
which that order was breached on a regular basis before this event. It is
apparent that legal and operational staff officers viewed the matter in different

ways. For present purposes, the evidence relating to the contemporaneous

1018 BM| 30159/9 to 160/3.
1020 B\| 30/214/6-9.
02 MOD022625-6.
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consideration of the breach of the 14 hour rule in relation to these detainees

is as follows.

274. Within the Battle Group, Colonel Mendonca accepts that he was aware of the
issue from the Sunday evening, as were other members of the Chain of
Command.'"*? The CO explained the delay in terms of the potential link to the
RMP killings and the fact that the prisoners still needed to be tactically
guestioned. He told Peebles that if the deadline were to be exceeded he
should contact Brigade. At this stage the manpower issues that would arise
on the following day because of Operation Centurion were not being
mentioned. Major Suss-Francksen, the Battle Group 2IC, recalls a
conversation with Peebles on the Sunday evening in which he was told that
the tactical questioning was going slowly and he therefore suggested that
Peebles should contact Brigade to see if they could get an additional

questioner.'’®

275. There is then a dispute between the various withesses as to how the issue
was communicated up to Brigade and back again. Major Peebles approached
Major Clifton, the Brigade Legal Adviser, after Brigade prayers on the Monday
morning, requesting an extension to the time limit for manpower reasons.
Peebles says that he told Clifton that the movement to the TIF was for the
purposes of continuing questioning.’®®* Clifton recalls being told that the delay
was due to manpower in organising the move.'® Either way, the position of
Clifton is that he told Peebles that the movement of the detainees had to be
prioritised. In effect he did not regard the reason given as acceptable and said
50.'%% Peebles’ understanding appears to have been different, to the effect
that Clifton reluctantly agreed that the detainees could be delivered late.'®%
Clifton, or another Brigade Legal officer, later called JFIT and checked the
position regarding extensions of the time limit with S017 on the basis of
manpower shortages. She said they should be brought to the TIF, but if that

was not to be the case the matter should be referred to the Division’s Legal

%22 Mendonca BMIO01129 [105], Moutarde BMIO4023 [161], BMI 54/116/9 — 54/117/17,
Suss-Franksen BMI01585 [48-51] and Seeds BMI04197 [103].

1022 BMI01585 [48].

1924 peebles BMI02731 [82].

1928 Cjifton MODO00577-578, 580-581 and CM 43/166/5 to 166/15 and MOD04577 [62)].

1026 S 43/166/23 to 167/4. and MOD04577 [62].

1927 BM102707 [82).
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Commander, Lt Colonel Barnett.'®®® Clifton says having told Peebles about
the manpower reason not being acceptable he then communicated the
logistical issue to the head of G2, which he believed to be Major Robinson
(but who was on R and R at the time and so may have been Major

Radbourne), as well as to the Chief of Staff.'%?®

276. At some point on 15 September 2003 there was a phone call between Major
Peebles and Major Radbourne.'®® This is perhaps the most controversial
matter in the sequence of calls. In his Inquiry statement and evidence, Major
Radbourne suggests that the reason given for the delay by Major Peebles
was “operational” in terms of manpower to effect the journey.'®™' In his
statement to the SIB in January 2006, however, Major Radbourne said he
was tfold by Peebles that the reason for the delay was “information [was]
forthcoming”.'®? Either way, Major Radbourne was to continue to stand by an
account that he did not sanction the continuing delay.'®** Neither did he refer
the matter up, although in hindsight he accepted that he should have done

50.1034

277. There is then a conflict between Major Radbourne and Major Fenton as to
what the Battle Group were told to do as of Monday morning. Major Fenton
understood the conversation between Radbourne and the BGIRO to have
included an order from Major Radbourne that the detainees should be taken
to the TIF.'%* In his evidence to the Inquiry Major Fenton emphasised again
that when he learned of the delay in completing the tactical questioning
because of the need for another questioner he came to the view that the
detainees should be sent to the TIF that morning and understood that the
order had been communicated to the Battle Group. Major Radbourne denies
having given any such instruction to the Battle Group to that effect, claiming

(somewhat disingenuously given his roles within Brigade) that as he was not

1028 MODO00596 and BMI 06814 [61].
1929 MOD04577 [62).

1030 M OD000982, CM 60/30/13fF.

%1 BMI04153 [81].

1032 M ODO00982.

1052 BMI104152 [79-80].

1034 BM| 78/172/22 to 175/9.

135 MOD030851, CM 40/47/5 and 106/9.
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involved in the operation and Major Peebles was the BGIRO, it was not his

place to comment.'**

278. Finally at some time after 17:00 on the Monday, Major Fenton believes he
spoke to the 2IC (and not the Ops Officer as previously thought). At that stage
the 2IC told him he wanted to keep the detainees over night for manpower
reasons.'®™ In his Inquiry statement, Suss-Francksen did not recall this call,
but does not dispute it. '>*® The reason why the Chief of Staff could remember
this call was because he had realised that his order (or expectation) arising
eatlier in the morning had not been followed by the Battle Group. He made
sure that he spoke to Major Suss-Francksen directly because he regarded
him as the “weakest of 2ICs in the Battle Groups” and “did not have the
strongest of relationships with him”.'"®® On being given manpower reasons
arising as to why the move could not happen that night, Major Fenton
accepted the reason at that stage. According to his report, written after the

1040
51

death of Baha Mousa, that authorisation was given at 18:5 hearly 36

hours after the arrest.

279. The only other evidence regarding the delay comes from the Battle Group
Operations officer, Major Seeds. He (unusually for him on the tour) left the
Ops room during the day on the Monday to participate in Operation
Centurion. He arrived back at the base after the death. At this stage he was
informed by the Ops room that the delay in moving the detainees concerned
their continuing questioning. He therefore informed the Inquiry that as far as
he understood it, the failure to move the detainees had nothing to do with
manpower.'®' The most likely conclusion is that “manpower” was used as an
excuse by the evening of 15 September, but had not been the original reason
for the delay. It is difficult to see how Major Radbourne would have signed a
statement in 2006 with the Court Martial approaching where he chose to
describe the reason for the delay as “information forthcoming”, if that was not

the case. The question of whether this feature of the delay should have or

1938 \OD000982, CM 59/162/14.

%7 MOD000704, CM 4079, BMI05688 [87], BMI 101/108/7 to 123/9.

1038 BMI01586 [50].

1039 BMI 101/109/9-13.

1040 MOD030849. Natably the report suggests that the authorisation was given by a watch
keeper who did not refer the matter to any of the Bde staff — suggesting that Fenton tried to
distance himself from involvement with the incident when writing his report to the GOC.

19471 BM104195 [94] and BM146/481/13 to 483/6.
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ought to have been appreciated by Major Fenton and Major Clifton, and if so

to what consequence, is considered in Part V.

The withessed events on Monday afternoon

Baha Mousa is moved to the middle room

280. At around 13:00 on the Monday, the majority of the Rodgers multiple
(including the multiple commander and 2IC) left BG Main, leaving Privates
Aspinall, Bentham and Graham to guard the detainees, with a brief to keep

them in stress positions and slap them if they got “out of line".'®?

281. It appears that fairly soon after the change in shift, Baha Mousa was moved
away from his colleagues and into the middle toilet room in the TDF."™® The
precise reasons for this move are unclear. 1QLR was later to report to the
Chief of Joint Operations (via Brigade and Division) that Baha Mousa had
“attempted escape repeatedly throughout detention, on average every 10
minutes.”'®* This appears to be the high point of an escape narrative
enshrined soon after Baha Mousa’s death, but that has been at best wildly
exaggerated and at worst invented in its totality.'®® The inconsistencies of the
account given by Fallon, Crowcrcft and Slicker about a detainee ‘rugby-
tackling’ a guard on the Sunday afternoon have been highlighted above, but it
is clear from their descriptions that, even if true, the detainee was not Baha
Mousa, and at no point did he manage to break free of his cuffs.'®® By the
Monday morning, Redfearn was apparently told that “the biggest prisoner”
had “snapped” his cuffs and pinned Fallon against the wall. He says that

during the morning he saw a detainee frantically trying to remove his cuffs

192 Stirland MODO00160.
"% The move was made during the Bentham, Graham and Aspinall shift: see Aspinall
MOD000124, Graham MOD0O00150, and after Smulski had tactically questioned him as the
second detainee in the morming (MODO06038). Baha Mousa was in the middle room by the
time the soldiers escorting a GMTV crew visited the TDF at approximately 14:00 —15:00: see
I1—0|‘|I14ghes MODO00068.

MODQ016120-1.
19 See Moutarde’s report to the CO at MOD052586. See also the SINCREP MOD030957.
'%¢ Crowcroft MOD020310, BMI02558 [131] (describing the man as wearing a ‘grey car
racing t-shirt’, confirming that it was not Baha Mousa, and stating that his cuffs were removed
by the guards after the incident), Fallon MODQ020311, BMI02588 [11] (confirming that the
cuffs remained on), and Slicker MOD004828-33, BMIO1859 [27] (confirming that he did not
see the event, that the man pointed out to him was wearing a long white robe, and stating that
it was not the man who later died).
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(but not succeeding) and being threatened with separation by Payne.'®” The
description given of this man’s clothing does not match that of Baha
Mousa.'®® Despite this, Payne appears to have concluded (perhaps only
after his death) that these events involved Baha Mousa.'®® Stirland maintains
that during the last hour of his morning guard duty he, Payne and Hunt saw
Baha Mousa lying down with his cuffs removed “again”, but his stag parther
Hunt has always maintained that the detainees remained hooded and cuffed

throughout his stag.'®® In his Inquiry statement Hunt explains:

“The detainees were constantly trying to lift up their hoods, possibly
because it was hot. When they did this, | would just pull the hood back
down again. | would also shout at them to stop pulling up their hoods.
This is what | cbserved Pte Stirland do as well. The detainees also
tried to wiggle out of their plasticuffs, probably because they were
uncomfortable, but | did not see anyone actually manage to get them

Off_" 1051
282. Graham and Aspinall suggest that Baha Mousa kept removing his cuffs
during the Monday afternoon, but Payne maintains that once in the middle
room “he was fine until the changing of the guard again at night time.”'%?
Smulski states that on advising and assisting the moving of Baha Mousa into
the middle room he did not struggle and made no attempt to remove his hood
or cuffs.'® None of the visitors to the TDF that afternoon have recalled
seeing any detainee removing his cuffs or being told about this (aside from
SAC Hughes, who recalls Baha Mousa removing additional cuffs to his
thumbs only).'®* No senior soldier with managerial responsibility for the TDF
appears to have been told about the problem at the time.'®*° Beyond all this,
one has to ask how it was that Baha Mousa, by then undoubtedly exhausted,

was apparently able to repeatedly break out of thick plastic cuffs. No witness

%7 MODO00190, MODOO0O193.
148 MODO00190 (a dark green sports shirt with short sleeves. Baha Mousa was wearing a
white vest and long-sleeved shirt).
%% payne BMI01740 [88], Smulski MODOOB038.
1980 gtirland MOD000161, Hunt MODOO1400.
151 BM|00786 [73].
:zz BMIO1746 [111].

MODO06038.
154 See the 'GMTV' group of witnesses, the ‘G5’ witnesses, and Kendrick BMI 38/197/25 —
38/198/3. Hughes describes Payne plasticufiing Baha Mousa’s thumbs together and him
managing to release his thumbs from this additional restraint, but nct his wrists (MODO0O77 -
8, BMI 15/177/20 — 15/178/15). Aktash also recalls the plasticuffing of a detainee’s fingers:
MOD005082-3, BMI 16/10/7-13, BMI 16/21/24 — 16/22/12. His description of this man could fit
Baha Mousa.
1958 Payne maintains that he told Peebles (BMI01746 [111]) but Peebles suggests he first
heard the escape narrative after the death (BMI 40/122/13 — 40/123/13, BMI 40/176/23 —
40/17716).
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has described that event occurring before or after in their operational

experience.'®® Aspinall, perhaps sensing this difficulty, suggested “they

weren't snapping just coming undone”, but this seems equally implausible. %

Furthermore, if Baha Mousa was able to repeatedly remove his cuffs, why
was it that none of the other detainees (some of whom were equally large

men) were able to do so?

283. What seems much more plausible is that the attempts of a terrified, injured
and exhausted man to ease his own suffering by lying down and/or lifting his
hood provoked frustration and anger on the part of his captors, who have
since attempted to portray him as an aggressive menace with exceptional
strength in an effort to justify their grossly disproportionate response. LCpl

Kendrick, who had given (inconsistent) accounts of Baha Mousa becoming

“aggressive”, and “causing trouble”, “goading the others” who responded by

moving towards the guards “like a zombie film”, gave more frank evidence to

the Inquiry;'%®

‘Q: What was the reason, as you saw it, for that man being put into
the middle room?

A. Because he was being disobedient, in the words | use in my
statement, but because he was talking to the other prisoners and
refusing to carry out the stress positions, which is understandable
because his condition at the time at the time would have been
exhausted.

Q: What, he was finding it impossible?

A: Yes.

Q: So he was being disobedient in that he could no longer carry out
the stress position; is that what you are saying?

A: Yes, and he was also encouraged — he was speaking Arabic to the
other prisoners and they were reacting to | believe, what he was
saying.

Q: In what way were they reacting?

A: They were moving towards the centre of the room.

Q: They were all hooded, weren’t they?

A: Yes.

Q: You wouldn't really have called what Baha Mousa was doing
“aggressive”, would you?

A: No.

Q: You wouldn't really have called what the others were doing
“aggressive”, would you?

A: No."0%®

1% payne BMI 32/139/11-17, Smulski BMI 41/40/1-20, Stirland BMI 25/46/14 to 47/24,
Bentham BMI 41/143/22 to 144/17, Potter BMI 44/13/8-10.

1957 MOD000124.

1058 Kendrick MODO00850-1, BMIO1474 [89-91].

1959 BM| 38/174/15 — 38/175/14.
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“Q: Effectively it is correct that today, having had time to think about it,
you have withdrawn the suggestion in your earlier statements that this
man was behaving in an aggressive fashion?

A. Because of the situation he was put upon, as in physically
exhausted, | think if | had been in that situation | would have been, you
know, exhausted and trying to make it stop.

Q: Taking that further forward, given the situation he had been in —
A:Yes.

Q: -- and you knew that had gone on for, now, two days, highly fit
physically trained guards would not have had a problem controlling it,
would they?

A: No, no.”'%

The GMTV visit

284. One set of withesses who describe the condition of the detainees and the
cohduct of the soldiers towards them on the Monday afternoon are the group
of soldiers who escorted a GMTV crew to BG Main. Three soldiers were
drawn to the TDF by the noises emanating from it and, despite being from a
different unit and unknown to the 1 QLR soldiers inside and around the TDF,
were provided with a display of the ‘choir’ by Payne.'®®' The prisoners were
still hooded and in stress positions, and Bentham explained that they had
“pissed and shit themselves”.'%? Senior Aircraftsman Hughes was told by
Graham that the men inside the TDF were the suspects for the RMP killings.
Bentham explained that the men had “pissed and shit themselves” and,
apparently by way of justification for their treatment, explained that “if they
caught you, they'd cut off your balls and make you eat them.”°®® Hughes’
detailed account, given within days of the event, describes Bentham kicking
the feet of detainees, slapping them round the head, and squirting water in

their mouths so fast they were unable to drink it — an experience described by

1950 BM| 38/197/10-24.

Hughes MODO00006S, MCDQ000078; Riley MOD000092, MCDO00096; Betteridge
MOD000087, BMIOO026 [37] (Hughes and Riley identified Payne as ‘Male 1’ in a later ID
parade — see MODQ015455, MOD015459. Payne intreduced himself to Betteridge — see
BMI00021 [23], MODO000886).

1962 Hughes MODO00071-2; Riley MOD0O00094-6; Betteridge MODO0O0086, BMIOD025 [33]
1063 Hughes MODOQO00071-2. Hughes' description of ‘Male 4' matches Bentham, and he
identified him in a street identification — see MODQ06177. His description of Male 2 matches
Graham, whilst Male 3 appears to be Aspinall.
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many of the detainees.'®* His account of Payne'’s treatment of Kifah includes

the following passage:

“Male 1 shouted at Granddad to lift his head up and his arms which
Granddad seemed incapable of doing, when Male 1 using both hands
performed ‘karate chops’ bringing the outer side of the hand down on
the outer side and on each side of Granddad’'s neck. Granddad
groaned and | heard him start sobbing as though he was crying. At
this | saw that the remainder in the room then all seemed to lift their
heads and raise theit arms. Male 1 placed his fingers back into the
position as if trying to ‘gouge’ at Granddad's eyes. Granddad was
groaning all the time now and as soon as Male 1 released his hold
Granddad’s head slumped forward. Granddad then began to slide to
his left as if he were going to fall on his side, but Male 1 stopped him
with his left knee. Male 1 said, “Sit the fuck up” then “you’re really
pissing me off now,” or words to this effect. Male 1 then delivered
another ‘karate chop’ type strike to Granddad’'s neck, at the back of
the neck with his right hand when Granddad again groaned and fell
over onto his left side.”'®®

From a hospital bed in Basra, and in a different language, Kifah Matairi was to

give this account:

“| was also struck on the back of my neck by someone using the side
of their hand. This too was done on many occasions over the three
days. | would be able to describe this soldier as follows: White skinned
male, big bodied, medium height, about 28 years of age, brownish hair
that was cut short. This is Soldier 3. Soldier 3 would also grab my face
through my blindfold/sandbag very hard. He would try and force his
fingers into my eyes.”"%®®

285. The identity between the account of Hughes and the accounts of others does
not end there. Bentham and Graham showed Hughes how they had taught
Baha Mousa to recite learned responses when they clicked their fingers — a
‘game’ also described by D005 and Kifah.'%’ Hughes’ account of an assault
by a man he later identified as Slicker is essentially accepted by the assailant
himself.'"”® The extreme level of violence inflicted on Kifah by Payne during
this afternoon is graphically described not only by Hughes but also Graham,
who accepted his earlier account before the Inquiry despite being the most

reluctant of witnesses.'*®® Baha Mousa is described by Hughes as a pathetic

1%% Boo1 BMI01996 [37].

1085 M ODO0007S.

1088 MODO00054. Kifah described Soldier 3 as also involved in the incident where petrol was
rubbed under his nose, and as one of ‘the two main antagonists for me’ — see MODO00055.
1987 Hughes MODO00075-6, Kifah Matairi MODO000S5: DO05 BMIN2336 [98].

1068 MODO00077, MOD06175, Slicker BMID1860 [28].

1989 Highes MODO0074-77; Graham MODO00148; Graham BMI 26/81/13-19.
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figure — red-eyed, barefoot, with ripped clothing including at his crotch,

leaving his genitals exposed.'®? In his Inquiry statement Hughes explained:

“He was on the floor struggling to sit up and was slouched over with
one leg out straight in front of him. At one point Payne tried to pull him
up from his slouching position but the detainee fell back down and his
head hit the floor. It was a tiled floor and | heard his head make a slap
sound against the floor. | think the man was too tired to stay sitting up,
and | think he was still in agony from being stood on.”'?""

LCpl Riley gave a similar description of either Baha Mousa or a detainee in

the left hand room, including this:

“l think that the man who fell over was exhausted. | believe this not
just because he fell backwards again as soon as he was picked up,
but also because his body was limp. Also, even though | could not see
his face, | could hear his heavy breathing — it was as if he had just
done a marathon.”?"

Payne’s response to an attempt by Baha Mousa to lift his hood was to stamp

on his groin.'%"

The Gb visit

286. The GMTV escorts were not the only external visitors to the TDF that
afternoon. In the early evening, the G5 team from C Coy arrived at BG Main.
Also intrigued by the shouting and cries of pain from the TDF, two of these
soldiers visited the facility.'””* At this point, well after tactical questioning had
finished, the detainees were still hooded and in kneeling stress positions.'®"
Schofield told the Inquiry in his statement that even before he looked into the
building it was clear that “something was very wrong”.'°”® On looking inside,
he saw a man fitting Huxley's description punch a detainee in the kidneys with
“punches that could break walls”."®’ Pte Riley then saw this man knee Kifah
Matairi in the back.'®® Riley describes how the detainees were “groaning and

shaking with what | perceived with exhaustion from the stress position”. He

%% Hughes’ account of trousers ripped at the crotch is consistent with the records of the
clothes removed from Baha Mousa's body (MOD001135) and the evidence of Saxton, who
transported the body to BMH Shaibah (BMI00888 [55]).

71 BM100160 [33].

1972 Riley BMI00334 [112]. See also BMI00333 [109-111].

197 MODO00078.

% Riley BMI00596 [16], MOD000624; Schofield MOD000612, BMI 18/183/19-25.

197 gehofield MODO00612; Riley MODO05724, MCDO00625, BMID0S00 [132].

1978 BMI00372 [54].

077 MODO00612, BMI 18/186/2-8.

1978 MODO05724, MODOO0625-6, BMIDDE0O0 [133-4].
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hoticed that the men had wet and soiled themselves.'®® Riley, who entered
the TDF, also saw Baha Mousa in the central room, laid out on the floor
(having previously been placed in this position by Payhe, according to
Graham).'®® He noted bruising to his face and nose, which appeared
possibly to be broken.'™ As he was to reflect on hearing the escape
narrative after the death, “none of the detainees | had seen were in a fit

condition to escape”.'%®?

287. The C Coy G5 Officer, Captain Good, also entered the TDF at this time,
having been alerted to the situation there by Cpl Schofield. He too saw the
detainees hooded and cuffed, with blood on the sandbags. Clothing was torn
or missing and the detainees were covered in a “film of sweat”. Good saw
cuts and bruises, and one young detainee was curled up on the floor,
groaning with pain.'®? In his statement to the SIB, Good commented that “my
instincts told me that something had taken place within the detention
block”.'%* Despite this, he did not conduct any immediate investigation as to
what this might be, but waited until he had returned to C Coy when he
mentioned it to the C Coy Commander, Major Kenyon.'®® Perhaps sensing
likely criticism for this approach, his account to the Inquiry tried to distance
himself from his earlier acceptance that Schofield had reported an assault,
and claimed that he assumed the detainees had been in a fight with other
Iragis and had not himself seen anything unusual: it was “within the
constraints of what was normal at the time".'®® Liggins, the final G5 witness,
was hot a convincing withess as to these events, whether because he was

confusing them with an earlier visit, or because he went into only the left hand

1972 MODO00626, BMIN0B00 [135].

198 MOD000150. In his oral evidence to the Inquiry, Riley accepted that his earlier
recollection that Baha Mousa's face was over the latrine must have been wrong if he could
also see his face, but explained that this was the impression he had at the time (BMI 19/49/10
—19/52/4). Given the size of the room and the stench that must have been in the TDF, it is
hardly surprising that Riley was struck that Baha Mousa was very close to the toilet.

1987 BIM100599 [130-1].

1082 BMI00603 [146].

1982 Good MODO00632, BMIO0122 [45].

1984 MOD000632.

1085 MODO00633, BMIN0123 [49-50].

1058 MODO046720, BMIO0122 [45-49] BMI 19/140/22-5, 191150118 — 19/152/2, 19/155/4 —
19/158/9.
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room, or because he was generally unwilling to give evidence against

members of his Regiment. "%’

288. That none of these external visitors intervened directly in the scene at the
TDF can be viewed in a number of ways. Either the concepts of loyalty to and
fear of fellow soldiers or compliance with the formal reporting chain were so
embedded that not even serious gratuitous violence could cvercome them, or
they simply thought that what was going on was par for the course, or

somehow justified by the supposed wrongdoing of the victims and/or a need

to defer to those of senior rank or with supposed ‘expertise’.'”® It may have

been a combination of factors. This complexity of response is perhaps
reflected by Hughes, who appeared to be a man with compassion for the
detainees (he spoke to one of the detainees and was one of the few

witnesses to refer to them as ‘gentlemen’ and ‘civilians’ rather than ‘prisoners’

or ‘Iraqis’): '%®°

“l didn't say anything immediately because | didn’'t know whether the
treatment | had witnessed was normal. | had never received any
training on the handling or interrogation of detainees and so | did not
know what the correct procedures were. Looking back, | think that at
the time | was shocked by what | had seen and deep down | probably
knew it was wrong. However | was not certain and | did not want to
say anything in case it turned out that this was normal and | would
then look stupid. | liked the job that | was doing out there and | did not
want tﬁ))ggisk being moved to another post by saying something out of
turn.”

1087 Liggins BMI00215 [37-41] (suggesting, contrary to the other accounts, that the group
parked near the HQ buildings, and that the detainees were not hooded or cuffed),
MODO000616 (suggesting he saw only the room with the father and son in it), CM 49/81/13-15
(suggesting he went into the left hand room). As to the earlier visit to BG Main by C Coy G5
soldiers where they were shown detainees said to be suspects for the Dai Jones murder, see
Schofield BMIO0368 [49]. Liggins’ account of the Garamsche incident (MODOOG616) is at
odds with the accounts of many others and the photographic evidence (MODQ044624-
MOD044751) suggesting he is an unreliable witness.

1088 A Riley BMI 19/63/24 — 19/65/18; Schofield BM| 18/187/1-18; Good BMI 19/140/22-5;
Hughes BMIOD158 [25] BMI00164 [41]; Betteridge BMIO0026 [37], BMIO0028 [42], J.Riley
BMIO0338 [129-130], BMIO0339 [138], BMIO0340 [141]

1999 BM| 15/94/18-23,

1990 BMI00164 [141]. See also BMI 15/127/1 — 15129/8.
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