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conduct in question was likely to cause serious physical or mental harm.*’
That could not be the correct threshold if one was operating on the principles
expressed by Rose, Quick and Goldsmith (publicly) that the treatment
thresholds between the two bodies of law are the same. It is also clearly

wrong on the face of the Geneva Conventions, for example Art 17 of GC 1.

The Response of NCC and POLAD

38. The position of Air Marshal Burridge and S034 upon hearing of the event of
hooding at the JFIT was that the former immediately ordered that it should be
banned. The victims do not doubt the veracity of their accounts, but it is clear
that the lawyers advising NCC and 1 UK Div did not know of the NCC
Commander’s position, which was apparently expressed in a conversation in
a corridor®® at a stage when Brims may have already determined that hooding
should cease. The lack of knowledge of Burridge's stance is odd. At best it
reflects a failing of staffing, but it may also suggest that there were solid
positions against the ban inside NCC that meant that Burridge’s views were
never transformed into orders that were cascaded down to Division. The fact
that two senior officers could each ban hooding without knowing about the
other's action is to say the least bizarre and reflects the scope for confusion
when such important orders were not even written down or properly

promulgated.

The Response of the Division Commander

39. General Brims banned hocding on or about 3 April, according to Mercer’s
hote in his diary.®® In the face of conflicting legal advice from Mercer and the
NCC LEGADSs, having only seen a single prisoner hcoded when being moved
through the TIF (rather than the rows of hooded prisoners in the JFIT), and
apparently without awareness of the ICRC complaint, the GOC banned
hooding for operational rather than legal reasons, and left open an
operational basis for it to be re-introduced if the case could be made.®® The
manner in which the hooding issue was formally resolved during TELIC 1 was

of itself a key factor in preventing the practice from dying out. The fact that the

5 BMI75/25/15-18.

%8 Burridge BMI 98/39/16 — 98/40/21 ,S034 72/22/12-20, Wall 97/98/17- 97/99/1.
% MOD019890.

% Brims BMI07394 [45-9].
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issue was resolved as a matter of Division policy, not law, exposed it to the
vagaries of a change of Division, and an alteration of circumstances. Rather
than making it plain that hooding would be regarded as a punishable criminal
assault (a matter that would surely have been cascaded down to the lowest
levels), it was understood as something that was counter-productive to the
mission.®' For General Brims, “it seemed to contradict the style of operations
that we wanted to achieve”.®? This pragmatic rather than principled reason for
the order may explain the fashion in which it was given, namely as an oral
command by Brims to his Battalion Commanding Officers.®® The mechanics

and the effect of the Brims order are dealt with in the section below.

The Resolution of the ICRC complaint

40. On 6 April 2003 a meeting took place with ICRC representatives at Um Qasr.
It was led by S034, the NCC POLAD who articulated a UK Government line
that hooding had been banned. Alternative methods of sight deprivation for
purposes of security were then negotiated. Two people well placed to recall
these events added important details about the meeting. S002 confirmed that
although he believed that the discrete shock of capture purpose of hooding
was known to UK participants, they did not acknowledge it to the ICRC as any
part of the basis as to why sight deprivation was considered important.®
Mercer, who attended as Division LEGAD and the adviser responsible for
implementing any matters resolved, was told by S034 not to say anything. He
was personally so troubled by the way in which S034 and other lawyers
including Majors Frend and Davies sought to justify an exclusive security
rationale that he walked out of the meeting.?® In his diary entry Mercer
reiterated his characterisation of what he had seen as sensory deprivation but

clearly regarded the entire matter as yet to be definitively resolved.®®

Conclusions on the ICRC complaint

41, Three features of the making and resolution of the ICRC complaint are

striking. First, the intensity of the complaint itself, as recorded in the leaked

* Brims MOD000314; and PLTO00241 (Evidence of General Brims to UNCAT).
%2 PLT000241, BMI07394 [48].

& MOD000316.

* BMI 82/142/13 to 143/15.

% BMI04070 [49-50].

8 MOD019893.
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report and S034’s note of May 2004, is more sertious than the matters that
were seen and complained about by S009, Vernon and Mercer. In the end the
matters identified by the officers became the focus of the way in which the
complaint was managed rather than other features that indicate the more
serious criminal behaviour. That behaviour was never investigated. There
remains a disputed issue about whether there was an interrogator sent

home.®"

42. Second, a pragmatic stance was taken by almost all of the key players, for
very different reasons. S034 clearly wanted to shut down the ICRC complaint
as soon as possible. Brown and Davies were prepared to present to the ICRC
in that way. Brims wanted to preserve the integrity of the mission. Duncan
and S002 wanted to retain a tool in the quest to gain operational intelligence.

Nobody, except Mercer, was that concerned about the law.

43. Third, and detailed further below, neither S034 or anyone else created an
organised report to be forwarded to Ministers, senior civil servants, PJHQ and
legal and other staff at \VWarminster, setting out that {1) there had been an
ICRC complaint, (2) how it had been temporarily resolved by way of a
Division order and (3) what doctrinal issues the complaint had generated,
enabling the political and military chain in the United Kingdom to resolve the

matter accordingly.

THE FAILURE OF REFERRAL

Conflict of law and doctrine

44, Beyond the decision of Brims (and Burridge) to stop hooding, the debate as to
the practice continued. Mercer referred to a “long exchange of emails” and
“numerous phone calls” to NCC, with the matter going “backwards and
forwards for days”.®® It was, as the Chairman suggested to Christie,
something of a “hot potato”.®® Marriott, 1 Div COS, recalled the debate going

on for almost a month and said he got rather bored of it.” Not only did the

*7 5014 BMIO6791 [89-90), S040 BMIO7013 [111] and [124 (a)], S034 MOD0023002, Christie
MOD052196, BMI07214 [19] and BMIO4868 [98].

%% BMI04069 [44], BM| 68/48/16-18.

5 BMI 69/1171/1-3.

0 BMI 98/153/5-12, BMI 98/154/24 — 98/155/3.
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different parties to the debate take different operational, as well as legal,
views about whether hooding was necessary, what it was in fact being used
for and whether it was part of military doctrine,”’ the efforts of those seeking
to defend the practices had led to the revelation that “UK Defence doctrine on

interrogation was somewhat thin and lacking in detail”.”

45, These circumstances clearly called for resolution at a higher and broader
level than the policy decision of the 1 Div GOC. The HUMINT Directive (albeit
hot promulgated at this time) clearly envisaged this, requiring the referral up
of "any conflict between operational requirements and legal advice".”
Furthermore, the nature of the complaint was worthy in its own rights of
detailed referral, even if only because of the potential media fallout if the
ICRC’s concerns became public (as indeed occurred a year later). A number
of the key players expected the matter to be resolved at a higher level,”

including Mercer, who always regarded there to be a risk of hooding

resurfacing given the unfinished nature of the ICRC debate.”® Burridge was
also clear that the matter should and would be referred to the Secretary of

State’'s office and PJHQ, and in his Inquiry statement explained the

importance of the issue from his perspective:

“First, this was the first time in my operational career that | had
received any input from the ICRC. Secondly, the conduct reported
was at variance with our doctrinal approach to the war in Irag. Thirdly,
this was potentially an issue that would be of importance to London.””

The failure of NCC

46. Those at Divisional level regarded themselves (with some justification) as
having done their bit by referring the matter to the NCC, but the manner in

which the NCC referred the matter on was deeply unsatisfactory.

™ Mercer BMI04067 [36-54], MODO11447, Marriott BMIOS131 [20] to [21], S002 BMI05830-31
L28], CM 59/32/3-5, 34/20-22, 36/18-25, 44/1-13, Waters BMI02665 [14], [38-42]).

? Duncan BMI06046 [47], Christie Post Op Report at MOD052196.

" MOD049310 at 49311-312. Although the conflict referred to in the Directive might be read
as arising between NCC LEGAD and operational requirements, it was clearly within the spirit
of this Directive that the matter be referred up.

™ Mercer BMI 68/60/23 — 68/62/3; Frend BMI 69/80/14 — 69/81/22; Christie BMI 69/134/14 —
691357, BMI 69/171/1-3.

™ BMI04078 [83].

® BMI05332 [26].

21

SUB002484



47.

48.

49.

50.

BMI = VICTIMS’ CLOSING SUBMISSIONS - PART IV

S034 recalls informing the Secretary of State’s office by telephone of the fact
of the ICRC complaint and that it had been resolved,’” but it is clear from the
ignorance of Ministers and MOD officials alike™ that she did not provide
details of the substance of the complaint, nor of the legal and doctrinal debate
it had created. David Johnson of the MOD’s Iraq Secretariat recalls an oral
report to the effect that hooding had taken place in theatre but had now been
stopped, with no further details given.”® S034 later had a conversation with a
desk officer in PJHQ's J9 cell who was seeking information for a PQ
response, but his notes suggest that although she told him that the hooding of
prisoners in theatre had been stopped after concerns on the part of the chian
of command, with some ICRC involvement, there was no indication given of

an ICRC complaint, or of its details.*

Lt Col Clapham returned to PJHQ shortly after these events® but Quick and
Rose do not recall him raising the legal question mark hanging over hooding
with them. Brown maintains that he did inform Quick,®? including in writing, but
there is little evidence to support this. Quick was prepared to accept in her
oral evidence that she may have been told about the ICRC complaint and
even a legal debate surrounding hooding,®* but one might have thought that if
she had been she would, given the events that followed a few months later,

have remembered this.

Duncan is confident that he did refer the lack of doctrine to PJHQ, suggesting
that he spoke with Commodore Munns, the ACOS J2.%* Whilst Munns does
not recall this, there is evidence that Duncan did take some steps to refer the
matter, in that S062 recalls Duncan speaking with the SO1 J2 at PJHQ on the

topic.®®

Ultimately, however, not enough was done by NCC to bring home to those in

the United Kingdom the very serious nature of the ICRC's concerns, and the

T BMI05191 [15], [21] and MOD023002.

"® Hoon BMI 103/180/24 — 103/182/23, Ingram BMI08376 [14], Hemming BMI08474 [32],
Rose BMI08035 [46] and BMIO8038 [57].

™ BMI07495 [30].

8 MOD053239, Gibson BMI 91/177/13-22.

% BMI06500 [45].

%2 Brown MODO00S01, CM60/92/21-2, BMI0O5870 [55] and BMI 75/112/17 to 75/116/1.

% Quick BM| 92/45/5 — 92/48/17 .

% BMI09000 [2].

% BMI08410 [54].
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very imperfect nature of their resolution in the face of a forceful argument

between lawyers and operational officers and a total lack of doctrinal clarity.

The Failure of Government

51. The blame for this state of affairs does not, however, lie entirely at the door of
the NCC. As noted above, there were some reports to PJHQ and the MOD

® civil servants in the

about the events. At the very least, Adam Ingram,g
Secretary of State’s private office, the Iraq Secretariat and the PJHQ J9 and
J2 cells were made aware of the fact that hooding had taken place and its
subsequent ban in theatre following concerns on the part of operational
commanders. Even this limited information ought to have prompted further
inquiries as to why hooding had been taking place in the first place, why it had
been stopped, and whether the practice of hooding and the concerns
expressed about its use were forces-wide issues that required addressing
promptly at a higher level and in a more permanent way than an operational
order within (and binding upon) 1(UK) Div alone. Those in receipt of this
information would have known that in a few months a new set of troops would
be in theatre. If hooding was either unlawful or inappropriate for operations in

Iraq, they would need to be trained to this effect.

52. Furthermore, this was not the only information that Whitehall and PJHQ
received. On 5 April 2003, footage was shown on ITN News of prisoners
hooded in Basra.®?” Even if hooding for security purposes had been a well-
known and considered policy (which it was not), there were features of the
hooding shown on ITN News that were particularly troubling. First, the very
fact of the footage was a breach of Article 13 of Geneva Convention lll.
Second, the footage shows individuals being hooded whilst guarded at
gunpoint within their own home and immediately outside it. There can be no
operational security justification for this.®® The footage also shows two
instances of unnecessarily rough handling of hooded prisoners, and onhe
prisoner who has been hooded with a black plastic bag.®® The scenes shown
of lines of prisoners hooded by the side of a road also suggest that hooding

was not being deployed as a means of last resort but as a standard practice

% See MODO50331.

8 MOD0D365885.

% See Boyce BMI 102/126/15-23.

¥ See Boyce BMI 102/126/24 to 127/2.
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and without proper consideration of its hecessity. Hoon, having viewed the

footage for the purposes of his Inquiry statement, said of it:

“| can't say anyone who viewed that film would like what they saw. |
think, having seen it, | might have taken the same view that | think
General Brims probably took when he saw groups of prisoners, that
this was not something that — unless it could be strongly justified for
operational security reasons — was acceptable.”°
The footage prompted several letters of complaint to the Secretary of State.”!
Adam Ingram answered these letters without viewing the footage or being
briefed on its content. Hoon did not know about it either. The victims find this
astonishing. As it was, the footage was to be seen by soldiers who then
deployed on TELIC 2, and affected their reaction to similar scenes in
theatre.®? The victims understand that this footage has continued to be shown

by television companies, including in 2008.

The need to respond to the complaints about hooding was the context in
which lan Gibson, a desk officer within the lraq Secretariat, had a
conversation with S034. It appears that he spoke to her in the second week of
April 2003 (and so after the resolution of the ICRC complaint). His note of that
conversation appears in the background notes to text he drafted on 20 April
2003 for the Minister's response. He noted that “handcuffs and hoods were
used by UK forces at an early stage of the conflict to detain (and disorientate)
Iragi Prisoners of War. Command in theatre expressed concern about this
and the practice was discontinued.”® He explained in his Inquiry statement
that his understanding was that this was connected with the questioning of
the prisoners.®® He then noted some ICRC input into the question of
alternative measures, but it appears that he was not told about the ICRC
complaint, as the text he drafted for the Ministerial Correspondence (oddly,
given the confidential nature of the UK Government's relationship with the
ICRC) an assurance that the Committee had expressed themselves content
with the UK'’s prisoner handling throughout the conflict. The text also
described the extent of the hooding as “a couple of occasions”, “for short

periods”. There are two possible interpretations of this document, both equally

% BMI 103/213/5-14.

¥ MOD054852, MOD054859, MOD054854.

2 See for example Schofield BMIO0364 [41], Briscoe BMI00726 [11], Kenyon BMIO1502 [9],
Seaman BMI03271 [44-5], Aspinall BMI05216 [28]).

% MOD053239-40.

* BMI07512 [39].
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damning. Either S034 deliberately downplayed her knowledge of the events
at the JFIT, or Mr Gibson decided to change the details she provided.
Perhaps sensing this, Mr. Gibson was at pains to suggest in his oral evidence
that the source of the information might have been someone other than S034,
but the plain reading of his communication is that S034 was the source.®. He
accepted in evidence that she must have provided at least some information

to him,® and she cannot have corrected his impression.

The already misleading text was reviewed by Sean Martin, an MOD Legal
Adviser. Rather than raising concerns about the reference to disorientation,
he simply replaced it with a reference to ‘control’, thus fundamentally altering
the meaning of the text and disguising the obviously unlawful nature of the
practice adopted in theatre. In his oral evidence Mr Martin could not recall
why he made this change, but denied that it would have been to conceal
unlawful conduct and speculated that he must have had some prior or
subsequent knowledge of the use of hoods in Irag.®” The difficulty with this
explanation is that if he had sufficiently detailed knowledge of the
circumstances of hooding during TELIC 1 to know the purposes for which
hoods had been used, one would expect him also to have known that the
ICRC had complained about it. He clearly did not have such knowledge, as
he did not correct the sentence in the draft text stating that the ICRC had
“expressed themselves content with the way we have treated prisoners and
detainees throughout the conflict”. It seems that this was the first in a series of
“defensive lines” taken that were simply not accurate (see further Part VI

below).

In early May 2003 Adam Ingram, Minister for the Armed Forces, sent out
responses to various MPs in response to letters of concern about the hooding
footage and other aspects of prisoner handling. In a number of these letters,
he stated:

“There were a small number of occasions at the start of the conflict
where prisoners were hooded for short periods — this practice has now
been stopped. But | would like to reassure your constituent that in all
this we have worked very closely with the ICRC who have expressed

¥ MOD053239 - “this is based — as discussed on a conversation with S034”. MOD053240 -
“this is the position as of about 2 weeks ago (as briefed by S034)".

% BMI 91/172/18 —91AT3/17.

T BMI 99/219/1-22.
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themselves content with the way we have treated priscners and
detainees throughout this conflict.™®
From the very outset, the public were given inaccurate information about the
use of hoods on Cp TELIC.

57. Whether or not Rachel Quick and Vivien Rose were informed of the fact of the
ICRC complaint and the legal debate around hooding, their stated approach if
they had acquired such information is telling. Both suggested in oral evidence
that they would not necessarily have taken any action as they did not
consider that this was their responsibility, and indeed they had no need to
know about the issue unless they were asked to advise.®® The victims submit
that this is an inappropriate attitude on the part of Government lawyers in the
face of a matter of obvious concern. Rose explained that she took a similar
approach to a report from Quick's visit to theatre of a prisoner being held in
an I1SO container at the JFIT, and would have done so even if it had not been
resolved in theatre.'® This reactive stance is consistent with the response to
a report from Amnesty International which was circulated to Quick, Martin,
and Rose late May or early June 2003."%" This report disclosed four cases of
abuse, all of which involved hooding and three of which involved hooding
within a detention facility (and therefore not connected to arrest, transit, or
security). The only response from the lawyers appears to have been from
Linda Dann, a member of MODLA, who essentially advised how to close
down the matter with Amnesty International whilst committing the MOD as
little as possible.'® A lack of proactivity amongst Government lawyers, a
defensiveness and a reluctance to seize hold of controversial issues and
resolve them would also be seen after the death of Baha Mousa when the
hooding issue raised its head once more. Ultimately, as the long-standing
head of MODLA, Martin Hemming must take responsibility for this culture or
approach of institutional resistance to any suggestion that the British Army

may have acted unlawfully.

% MOD050331, MOD050333-4.

% Quick BMI 92/45/5 — 92/48/17; Rose BM| 93/87/15 — 93/89/9
190 B\M| 93/80/16 — 93/83/16.

1 MOD053295, MOD053291, Rose BMI 93/126/20-25

%2 MOD053288
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THE BRIMS’ BAN ON HOODING

58. In fact, the resolution that all involved in the ICRC complaint thought had
been reached had no effect on the ground at all. Brims’ order was, at best,
cascaded as a verbal order at the end of a long Brigade conference call, at a
point during the tour when the pressures on the soldiers in theatre were
immense and the pace of activity extremely high. Burridge described it as
“probably the most intense period of joint manoeuvre warfare that we have
seen since the Second World War.”'® Furthermore, Brims’ order was not
expressed as a categorical legal obligation, but as a policy decision with an
in-built caveat. In these circumstances, it is perhaps little wonder that nobody
paid it a great deal of attention. News of the Brims ban did not reach, or at
least did not enter the consciousness of, the Commander of 7 Armd Bde,'™
nor his Chief of Staff.'® At the Battle Group level, none of the 1 Black Watch
withesses recalled a ban on hooding in early April. They continued to hood
prisoners, including at the time of 1QLR’s recce visit.'"”® Burridge’s order did

not even reach his own staff officers.!'®’

59. The Brims ban did not even fully take effect at the focus of the furore, the
JFIT. S014 confirmed in his evidence to the Inquiry that he continued to hood

prisoners when moving them arcund the facility:

“Q: So if and insofar as it was an order banning all hooding, you
ignored it at least to the extent that where security required it in
moving prisoners around, you maintained hooding?

A: | think that’s probably harsh. | think | probably would use the word
‘interpret’ as opposed to ‘disobey’ or anything else.

Q: Did you seek any guidance on the issue?

A: No we didn't, sir.

Q: Why not?

A:We didn’t think it was necessary.

Q: The order wasn’t clear, was it, on the continued use of sandbags
for security reasons?

A: Sir, | don't actually recall reading that order. | believe it was fairly
clear that all sandbags should not be used. | don't think we thought —

' BMI 98/42/2 — 98/44/9.

' Binns BMI03674 [46]

1% Parker BMI06311 [53]

"% |n relation to QLR's recce visit, which took place from 7-10 May 2003 (MOD011102): Elliott
BMI06381 [15-6]; Mendonca BMIO1097 [13]; Royce BMI03147 [49]; Lighten BMIO5966 [50],
Bruce BMI02700 [36-7], Williamson BMI03214 [34], S056 BMIOB124 [20], Riddell-
Webster BMI03403 [13], Philp BMIO3817 [65], Henderson BMI06454 [78] Gallacher
BMI06886 [46]).

%7 Brown BM| 75/142/22 — 75/143-9, Davies BMI 75/62/21-24, Mason BMI07038 [5].
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as | said, our interpretation is that it obviously didn't take intc account

the piece between one tent to another.

Q: And was that interpretation, as you put it, something that you

shared with S040, the OC?

A: | believe so.

Q: What, that he would have been a party to the agreement that it

should go on being used in the circumstances that you outlined, was

he?

A: I would think so.

Q: And after the order came through, were prisoners still arriving at

the JFIT hooded with sandbags?

A: Yes, sir.

Q: Routinely?

A: Yes, sir."%®

60. S014’s account is confirmed by Captain Neil Wilson, the MPS representative

at the TIF, who understood that although hooding was banned at the TIF, an
exception was quickly made for the ‘Category A’ prisoners who went to the
JFIT.'® It appears that the operational nature of the Brims order permitted
S014 to “interpret” it, exhibiting the confidence of a “subject matter expert”
who knew better than the Divisional Commander and did not need to seek his

approval for a variation of his order.'"°

61. Whilst the manner in which the ban was dealt with in the first week of April
may be to some extent understandable given the operational circumstances,
it is much more difficult to grasp why no steps were taken to follow the matter
up once things had calmed down. Even if Brims regarded the issue as an
operational one rather than a legal one, he nevertheless believed that
hooding was inconsistent with his mission and the message that the British
would treat Iragis humanely. He described it in his Inquiry statement as “a
matter of detail that | corrected”,’" but he clearly should have regarded it as
more than that. Even Burridge, who believed hooding was both inhumane and
inappropriate,''? did nothing to check that his expression of intent in a corridor
in Qatar had got through to the troops on the ground. The NCC and 1 Div
Chiefs of Staff, who had responsibility for co-ordinating the functions of their

staff, made no enquiries either.

19 BMI 67/66/19 — 67/67/23.

199 BMI 73/79/2-14, 73/87/9 — 73/88/20. That Captain Wilson did not see any prisoners
hooded was because the MPS had no involvement with the prisoners who went to the JFIT:
see BMI 73/83/11.

"9 Brims was clear that any use of the caveat to his order would require an explicit application
to him: BMI 103/63/2-19.

" BMI07395 [50]

"2 BMI 98/18/9-12
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THE CRISIS OF INTELLIGENCE FACING THE OCCUPYING POWER

62. The victims continue to maintain that the starting premise for the operational
context of their torture remains the same as expressed in their written
opening at paragraph 235. Having dismantled the Baathist security services,
an internal intelligence system had to be re-built from scratch. The
intelligence available to the Coalition forces prior to the occupation would be
found to be wanting by the Parliamentary Intelligence and Security Committee
(the ‘ISC)'" and the Butler Inquiry,"'* at least with regard to weapons
development and capability. The Butler Report concluded that a major
underlying reason for the problems that arose was the general difficulty of
achieving reliable human intelligence in Iraq."”® Although the JIC maintained
before the Intelligence and Security Committee that pre-existing coverage
inside the country did help to protect deployed forces,''® as far as the victims
were concerned the question remained how much, especially when crisis
ensued? At the start of the occupation, the capacity to evaluate the quality of
information coming from different and new quarters must have been at a

curve.'”

63. It is clear from the evidence received by the Inquiry that during the course of
Operation TELIC 1 the amount of reliable intelligence available in the country
was absolutely minimal and the capacity of UK operatives to obtain it was

seriously doubted. It was in that context that an increasing focus on internees

"3 Report of the Intelligence and Security Committee, Iraqi Weapons of Mass Destruction —
Intelligence Assessments, September 2003, Cm5972, [32] describing the assessment of the
JIC that “coverage on some areas was stronger than other”, and p. 51 Annexe B, dealing with
the issue of the extent to which the British were “heavily reliant” on the US, defectors or
exiles, as found by the Foreign Affairs Committee.

" Review of Intelligence on Weapons of Mass Destruction, Report of the Committee of Privy
Councillors (Chairman, Lord Butler), 14 July 2004, HC 898, [433] describing Irag as “a difficult
intelligence target”; [434] the number of primary human intelligence sources remained few,
[440] reliable sources in some areas were unreliable in others because of a longer chain of
reporting; [442] because of scarcity of sources and the urgent requirement for intelligence,
more credence was given to untried agents than would normally be the case; [443] the major
underlying reason for the problems that have arisen was the difficulty of achieving reliable
human intelligence on Iraq; [444] 1SI validation procedures in relation to the intelligence were
also at fault.

Y15 Butler, op. cit. [443].

"8 18¢, op. cit, [32].

v Brigadier Moore (Commander, 19 Mech Bde) gave evidence to the Court Martial of a
“blank sheet of paper when we got to lrag. There was no intelligence at all’. CM 60/109/11
(14 Dec 08).
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would begin in TELIC 1, but become much more intense during Telic 2 as the
security situation became less and less stable. The victims submit that the
shortcomings of intelligence operated as a catalyst for the devolution of both
internment and interrogation into the Battle Group level that was created by
the FRAGO 29 system:. .

The head of G2, Lieutenant Colonel Waters, was to sketch out the extent to
which, as Britain’s role as an occupying power became impending, focus

turned to how it could operate that role without an intelligence infrastructure:

“...during the post-war phase and because of the delay in the change
of the rules of engagement there was a concern to make sure that we
were tracking prisoners properly and that petential intelligence was not
being lost. After the Brigades had captured individuals some prisoners
appeared to get lost in the system. Brigades complained that they had
passed important people up the line but there was no feedback in
respect of the detainees who appeared to get lost in the system. As a
result Divisional Headquarters became involved in improving the
procedures relating to the tracking of detainees. The S02 J2X, S002,
led on the staffing of these procedures”''®

“In the post-war phase human intelligence became more important.
There were targeted arrest operations to pick up specific people of
interest. There was also a need to ensure that these targeted arrests
were not counter-productive. In the circumstances, Divisional
Headquarters began to take a closer interest in those being detained
rroeesxxx This was one of the prime drivers in G2 taking on

responsibility for the internment process.”'"

Almost from the start of the invasion, the relationship between the JFIT and
the Battle Groups was not working well. From the JFIT perspective one sees
this from the Draft Post Op Report written by S040's team, which noted the

following:

“...a significant amount of tactical information was obtained early on in
the campaign and throughout but, due to poor communication, there
was a lack of feedback through the system, which led to lack of
direction. We did not know how useful the information was that we
were producing. This was also hindered by the poor passage of
information was from units and formations and the Coalition in
general. This often led to wasting time on PWs who had tactical
information that was passed its ‘sell-by’ date.”'?°

"8 BMI02674 [49-50].
"9 BMI02674 [50-51].
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66. From the ground or local level, S012's Post Op Report on behalf of his FHT
describes the problems regarding “feed to, and feedback from, the Div PW

cage”.

“There was a lack of feedback from the Div cage about PWs sent by

16 AA Bde. Despite the FHT sending full interrogation report

documentation with the PWs to the Div cage it is still unknown if any

were subsequently interrogated or if any useable information was

gained. This begs the question whether they were ever spoken to.

Which raises the point that what Bde considers to be a high category

PW (can answer their IRs), is not necessarily a high value PW as far

as Div is concerned. The solution to this was to try to educate the Bde

units about categorisation...and to carry out TQ'ing as far forward as
possible before the PW was effectively ‘lost’ into the Div system.”?'

67. The impetus to carry out tactical questioning as far forward as possible was

advocated expressly by S011 in an email to colleagues when the above

report was being drafted. Tactical questioning was described “as an outdated

concept and... it should be discontinued”. In his opinion, “The way ahead is

tactical interrogation." ' Without realizing it at the time, that is exactly what

would happen, on an ad hoc unsupervised basis, under the pressures to

obtain intelligence during TELIC 2.

68. In the interim, there was a strong sense within some of the intelligence high
command that the United Kingdom had to do better. Pressure to do better
also came from the United States, which focused its own intelligence
gathering priorities in the northern part of the country, leaving the British
forces in the South to their own devices. Such a situation was reflected upon
in Brigadier Duncan’s evidence before the Court Martial: “The US had a view
that we were not getting as much information and intelligence out of the
prisoners which UK forces held as we should, in their opinion.”'* Duncan
accepted that ‘perhaps’ the US felt the UK should be adopting tougher
interrogation techniques, especially in the light of the fact that the US view
was that hooding was legal. He confirmed that in the face of US pressure the
idea that lesser interrogation techniques should be adopted was not one that
would have been appealing to the major Coalition partner. As noted above,
Duncan would return to this issue in the email sent after Baha Mousa’s death

referring to the ban on hooding causing “a growing diversion of opinion with

21 MOD042856
122 MOD038657.
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the US”.'** In his statement to the Inquiry Duncan returned to the theme that
the intelligence system coming towards the end of Operation TELIC 1 was not

good enough:

“Throughout my posting at PJHQ there was an ongoing issue in
relation to views expressed by the US miilitary and civilian intelligence
community that the UK intelligence elements were not obtaining
enough information and intelligence from prisoners held by UK forces.
Many senior UK Officers also expressed concern at the lack of
intelligence from interrogation, including the CDI, Lt Gen Ridgway. |
came to conclude and report that UK interrogation operations should
perhaps cease if it was the case that insufficient intelligence was
being obtained from such operations to make them worthwhile. In
response to a question from the Inquiry, the US made clear that they
felt the UK were not getting the information from interrogation that the
US expected, which inevitably had an effect on relation with the UK's
UK's principal coalition partner.”'?®

69. If there were shortcomings in not only the intelligence itself, but in the way in
which it was being acquired, this did not diminish the particular deference that
was paid to the opinion of the intelligence corps in Irag. The potential
problems with undue deference to intelligence subject matter experts was
touched upon in the above referred to evidence of SO0S and Vernon, both of
whom encountered difficulties when they sought to object to practices of the
interrogators that struck them as inhumane. The MPS team who were tasked
with the supervision of prisoner handling and the maintenance of professional
standards at the TIF were not allowed inside the JFIT."*® Other Division and
Brigade staff officers in theatre at the time would accept that the views of
intelligence personnel should be given an element of special deference,'®’
especially because of the intelligence crisis that the forces would face as the
Baathist regime fell. This was a cultural situation within the Army before Iraq
that would lead to hugely misplaced respect for the conduct of barely trained
tactical questioners who brought their embryonic fresh-off-the course learning

to the besieged Battle Group environment.
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