














BMI - VICTIMS' CLOSING SUBMISSIONS — PART VI
Training

31. The Iraq Inquiries Team’s Stuart Kistruck made attempts to understand the training
given by Chicksands on hooding. He was informed by S045, by now the CO of JSIO,
that “DISC does not, nor did it in the run-up to TELIC, include the use of hoods in any of
the PH&TQ or Interrogation training it delivered.”*® Yates also confirmed this.*® Kistruck
and others were also informed that the PHTQ course taught that hooding was
unacceptable, that JSIO training documents stated that stress positions, sleep
deprivation and degrading treatment were prohibited,'® and that interrogation training
took full account of the directive prohibiting the five techniques.’” As shown by the

analysis in Part lll, this information was simply incorrect.

32.  S045 received his information from S012,'% who, in a telling set of emails, then took
hasty steps to ensure that his instructors toed the ‘party line’ that he had put out. The
first, sent on 11 May 2004, began thus:

“As you are no doubt aware, Ministers have now taken a very close interest in
what we teach on the [PH&TQ and Interrogation] courses. At this moment they
and 3 star types are being briefed based on numerous documents that | have
prepared and sent, both to SO1 Legal, ADlI and most recently to CO JSIO
answering questions ref how we teach and what we teach, specifically ref
hooding (which | know we teach not to do!!). To date we appear to be holding our
own however, the questions may well become much more searching as this
progresses.”

The email attached several documents setting out acceptable guidelines and
overarching techniques, and asked the instructors to read these and “ensure that you
base all your comments to students on this ‘wisdom’, cautioning that “we must stick

rigidly to these standards at all times, as not to do so will bring us into the shitty problem

area.”'®® The second email read as follows:

“Just to make sure that all know that ‘hooding as an interrogation method or
during interrogations’ was banned by government decree in 1971. This date is
important as it has been quoted in the Commons. We have not trained this as a

% MOD053863.

% MODOS0806.

:2‘1’ MOD054211, MOD0541 43,
MOD0O50699

192 5045 BM107300 [32]

% MOD028363
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BMI - VICTIMS' CLOSING SUBMISSIONS —PART VI

technique for longer than anyone can remember, and as we all know an
interrogator must get eye contact with the prisoner in order to be effective so
there should be no accusations made against us.

The practice of restricting a prisoner's vision is OK by the GCs (and has been
ratified by SO1 legal) if it is for force protection reasons, but should not [be] done
gratuitously.

The use of sand bags to restrict vision during PW handling is incorrect regardless
if that is the only method to restrict a PWs vision. Our advice must be to use a
blindfold so that only the eyesight is restricted, not the nose, mouth, or free
circulation of air around the head and shoulders etc.

| know that this is teaching you to suck eggs however | am still fending off such
queries.”

33. The misleading information provided by S045 was not probed by Kistruck or others who

t104

were later to use i no doubt due in part to time pressures and in part to deference to

those believed to be subject matter experts in the field.
What was said

34. The rush to defend against public censure and the assumption that nothing could be
seriously wrong led to the misleading of Ministers, Parliament, NGOs, the media and the

public.

35. On 17 May 2004, Stuart Kistruck wrote to Hood, Ingram, and members of the military top
brass.'™ In a letter largely tracking one provided by Colin Allkins of PJHQ,'™ he
repeated the erroneous information he had received from S045, and stated that there
was “no evidence that would suggest that interrogators ignored their training and hooded
prisoners at any point during TELIC”, and “we do not believe that there were any
instances of hooding being used during TQ”. On the basis that the use of hooding
“during” TQ included hooding for the purposes of interrogation (and any other

%7 those who had received the Ministerial

interpretation would be highly misleading),
Submissions in September 2003 or been privy to the discussions leading to the CJO ban
(including Hoon and Ingram) must have known that this belief was at least potentially

incorrect. Kistruck noted that hooding had been used at the JFIT and that the ICRC had

1% MOD054210
1% MODD52227
%7 The position of Colin Allkins, the PJHQ lead on these responses, is that references to hooding ‘during’
interrogation/TQ were intended to cover hooding ‘as an aid to’ interrogation/TQ — see BMI07354 [28-29].
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BMI - VICTIMS' CLOSING SUBMISSIONS —PART VI

expressed concerns about the duration for which some detainees were hooded there.

This material was repeated in a briefing to Downing Street on 19 May 2004.'%®

36. The matter was put yet more strongly in a briefing to Cabinet of 18 May 2004. Drafted by
Cholerton, this stated that “there is no evidence that hooding was used at any time
during tactical questioning or interrogations in Iraq”.'® This briefing also stated that
although “anecdotally” it appeared that priscners at the JFIT were hooded, “there is no
firm evidence that the hooding of prisoners at the PW camp Joint Force Interrogation
Team (JFIT) facility, during major combat operations, went beyond the normal use for
arrest/transit activity.” This too was incorrect. When it was queried, Kistruck defended
the drafting on the basis that detainees held for many hours at the JFIT could still be

said to be in the ‘transit’ phase.'°

37. On 18 May 2004 and 25 May 2004, Hoon wrote letters to Nicholas Soames, Shadow
Secretary of State for Defence.''" In these letters, he informed him that DISC explicitly
taught interrogators not to use hooding as an interrogation technique, and that since the
Heath statement of 1972 “the training and doctrine of the UK Armed Forces has made
clear that the use of hooding during interrogation or tactical questioning is
unacceptable”. In fact, as shown in Part lll, there was no doctrine, and the training was

far from clear.

38. In relation to hooding for security purposes, Hoon stated in the first letter that “we always
recoghised that it was desirable to cease the practice as quickly as possible and
commanders on the ground judged that we could safely do sc by May last year”, before
explaining that this direction was then lost and later reinstated by CJO. On 25 May 2004,
in the second letter he explained the reason behind the ban on hooding for arrest and
transit purposes was that “local commanders took decisions to cease the hooding of
detainees when they believed the circumstances permitted”. Despite a query from Vivien

Rose as to the accuracy of the statement,”'? similar lines were provided to Amnesty

1% MOD054177
199 MOD054143 at MOD054146. The briefing was sent to Rose (see BMI08045 [84], MOD053363) who
commented on it in some detail (MOD054181) and the annotations to a covering email for the circulation
%foa draft state "“Martin Hemming is content” (MOD053828).

MOCD052626
" MOD051009, MCDO50968.
"2 MOD053413
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BMI - VICTIMS' CLOSING SUBMISSIONS —PART VI

International,’'® to the media,''* and to Parliament,''® including in a PQ Response given
by Hoon as late as 12 October 2004.""®

39. These defensive lines were seriously disingenuous. Hooding during Op TELIC | and |l
was not some regulated and carefully calibrated policy choice. Brims did not even know
it was going on until he saw it at the JFIT. He banned it in the midst of legal advice from
Mercer and concerns from the ICRC. It then re-emerged, not as a result of some
reasoned operational decision but because of serious shertcomings in the manner in
which it was banned and the subsequent handover between divisions. When Reith
banned the practice again in September 2003 he did so as a result of medical and legal

advice following the death of a hooded detainee in custody.

40. Hoon and others ought to have appreciated the inaccuracy of these lines, given the
information they had received. Justifications profferred for this stance have been the
need to preserve confidentiality of dealings with the ICRC and a wish not to undermine
the judicial process in the Baha Mousa case.'"” Neither stands up to scrutiny. The
leaked ICRC report had already told the public of their intervention at the JFIT. The
judicial process could not possibly be undermined by the revelation that the decision to
ban hooding had followed Baha Mousa’'s death. Nobody could deny the use of hoeding
in his case. Allkins described the October 2004 PQ response as “an extremely poor
piece of work” and blamed human error.'® This is possible, but the consistency of the

response suggests that it was that of a Government trying to keep its options open.

41. On 23 June 2004, Hoon wrote to John Denham MP, stating that *hooding has not been
used during interrogations”.""® He was not prepared to accept even in his oral evidence
to the Inquiry that this was wrong, stating that “| am not aware that there is specific
evidence to say that prisoners were hooded specifically to prepare them for

guestioning”."*® On 26 June 2004, Ingram wrote to the Joint Committee of Human

"2 MOD007522 at MODO07530

4 MOD050964

5 MOD050468, MODO50408, MOD0O50349.
"8 MOD0O50349

"7 Cholerton BMI 92/192/9-16

"8 BM| 90/166/5 — 90/167/1.

"% MOD050534

20 BMI 103/209/7 — 103/211/10
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Rights, following concerns raised by them in the light of the ICRC report.'* He repeated
the erroneous information that interrogation training took “full account’ of the 1972

Cabinet Directive,'®

and stated (again erroneously) that the ftraining of military
intelligence officers did not in any respect include the use of the methods described in
paragraph 25 of the ICRC report {the methods described included threats, holding in
solitary confinement, insufficient sleep and hooding). He then went on to state,
dogmatically, that “I should make it absolutely clear that hooding was only used during
the transit of prisoners; it was not used as an interrogation technique.” Ingram accepted
in his oral evidence that this was not accurate.'” From a Minister who had been
informed that Baha Mousa had been hooded for 24 hours of his detention in a Battle
Group facility, on the advice of a tactical questioner, this was a staggering piece of
misinformation to a Parliamentary Committee. Similar statements were made in
response to parliamentary questions,'* and in a letter to Adam Price MP on 1 July 2004
Ingram stated that he could not accept that the use of hoods by UK troops in Iraq
between April and September 2003 was illegal.'®
42. Matters did not improve as time went on. On 12 October 2004, Hoon told Parliament that
“hooding was discontinued in Iraq when there was no longer a military justification for
continuing the practice”, and that “prisoners held in UK detention facilities in Iraq have
not, at any time, been routinely hooded.”'® Information provided in September 2004
briefings for appearances before the Intelligence and Security Committee stated that
JSIO training documents set out the prohibition on hooding, stress positions, sleep
deprivation and degrading treatment,'®” that terms such as “conditioning” were no longer
used following the lessons learned processes,'?® that limitations and guidelines

regarding contentious processes had always been covered,'” and that the ‘harsh’

21 MODO507 12

'22 Similar statements were made in PQs — see MODO50379.

22 BM| 97/62/2-14

124 MOD050382, MOD050383

25 M OD050513

2 M OD050349

27 MOD042683, MOD053557

128 MOD052685, of. training slides at MOD044276 and MOD028213-4

22 MOD052685 (as set out in Part Ill, many students were unaware of any limits as to what could be said
verbally — see e.g. Porter BM| 77/89/1-21, Lee BM| 77/107/5-15, Haseldine BMI 83/8/16 - 83/10/19.
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approach amounted only to the equivalent of a Drill Sergeant Major or the ridiculing of

military performance.'®

43. In March 2008, Ingram and Brims attended Patliament to give oral evidence to the Joint
Committee on Human Rights, supported by Martin Hemming."®' They must have been
aware of the imminent Court Martial hearing in R v Payne and others, but do not appear
to have ensured that they were fully briefed on the picture that had emerged from the
SIB and APA work on the case. Even if no public comment on this information could
have been made, this would have facilitated the correction of the earlier dogmatic
assurances given to the Committee and the tempering of the glowing account given to
the Committee as to military training and the understanding of British troops in relation to

the five techniques. As the JCHR was later to note,'**

and as this Inquiry has confirmed,
the information provided was seriously misleading — particularly in light of the fact that
the Committee were investigating compliance with the Government’s legal obligations
under UNCAT'™, which had in fact clearly been breached (as to which see Part IlI

above).

Conclusion

44. The provision of misleading information to Ministers, Parliament, and the public is
extremely serious. |t prevents the proper functioning of democracy. It obstructs
legislative oversight of, and public and political accountability for, military operations and
potential war ctimes. Hoon, Ingram, the staff of the Iraq Inquiries Team and the lawyers

that oversaw their work must bear some responsibility for that.

45. What is perhaps of greatest relevance for this Inquiry, however, is what it tells us about
the functioning of Government and the military at the time. The root of the errors made
appears to lie in a number of interconnected factors. One is an institutional resistance to
the idea that this activity was inherently risk-ladenh and that British soldiers could not

necessarily be trusted to get it right. This led to the failure to pricritise the scrutiny of

30 MOD042682-3, of. MODO22477, MOD028286, MOD028220, BMI02687 and witness evidence set out
in Pt 1l above.

1 pLTON0240.

¥2 b TOD0924

% See PLT000240
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arrangements for the handling and questioning of prisoners at any point prior to the
media explosion in May 2004. It is exemplified by the response of the Ministers who
gave evidence to the Inquiry when confronted with evidence of the abuse that the

detainees in this case suffered. Ingram’s response was as follows:

“Q: Were you horrified to learn that prisoners were being kept hooded for 24
hours in 367

A: Horrified? Strong word. It does say albeit not continually. | would have wanted
to establish what exactly had happened. | wouldn't have put a value judgment on
it until | had established best information and ground truth on this.”™*

As noted above, Hoon was not prepared to accept even in June 2010 that prisoners had
been hooded for the purposes of questioning in Irag, commenting that there had been
“some inevitable speculation in the press” but “there is nothing to suggest that those
responsible for either questioning or interrogation used hooding as an interrogation

technique”.'® Hoon was shown the TDF video which, staggeringly, he had never seen:

“Q: Having seen it, may | ask you this? You were Secretary of State at the time
and | just want to give you the opportunity to give your reaction to what you see
there happening to detainees, which included Baha Mousa.
A: Well, it looks — if it is what it appears to be, it looks pretty appalling. Clearly, if
British soldiers are engaged in that, it is reprehensible. | have to say, though, that
there have been occasions in Iragq where pictures were faked in order to create
certain impressions and, without knowing more detail about the provenance of
that particular piece of film, | am not sure entirely that it would be particularly wise
of me to comment further.”'*
Hoon’s response to the TDF video is the last of a long line of examples, from well before
Op TELIC until well beyond it, of those in positions of authority allowing their trust in the

‘virtuous soldier’ to colour their appreciation of risk and their understanding of abuse.

Another sort of institutional resistance is also exemplified by the response of the
occupying power to the death of Baha Mousa and subsequent revelations: a resistance
to any step that limits the options available to the military in their operational activities,
even when this may be required by law. One key example of this comes in MOD’s
response to the hooding issue — not only in the delay with which that issue was

addressed but also in the manner in which it was approached.

1 BMI 97/36/2-8
35 BMI 103/222/17-24
36 BMI 1031214712 — 24
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HOODING: THE MOD STANCE

48. On 13 May 2004, Arvinder Sambei, the PJHQ Legal Adviser, wrote to Vivien Rose and
Martin Hemming to seek their guidance as to whether the Attorney-General should
advise on the legality of hooding for security reasons, in order to provide clear guidance
“so that troops deployed now or in the future know exactly what the position is and
equally it allows us to give a clear steer as legal advisers.”™ In an email of 17 May

2004, copied to Hemming, Rose rejected this suggestion, on the following grounds:

“l understand that the practice has now finally been stopped in Iraq at least so
the answer to the question is presumably academic for the period from now on.
We do not know where the current public debate will end — and we do not want to
push the AG into taking a position in the abstract that we and he may then regret
in the light of some later claim or allegation.

If we were to seek his advice we would have to be sure that we could provide
information about the history of the 1971 Advice, what we have been doing in
other theatres (AFG, Kosovo etc.) and all the circumstances in which we have
used hooding in Irag. | do not think we can devote the resources needed for what
would be a substantial exercise at the moment — we are working flat out on
related matters and we are also pressing the AG for answers on some
operationally vital things which have been outstanding with him for months. The
chances of getting an answer out the AG in anything quicker than months is nil in
my view.

We would also need to be clear what we would do in practical and policy terms if
the AG gave clear advice that it was illegal but the US and other coalition
partners disagreed and wanted to continue using it in some circumstances.”

49. The victims submit that this approach (and the failure to review it in the weeks that
followed) was deeply flawed. First, there was a clear need for legal guidance from the
highest level. There was a lack of direction on hooding for security reasons in all relevant
manuals, doctrine, and military law.®® Senior Army personnel were seeking the

Attorney-General’s advice,'*®

and Ministers were also calling for legal clarity on the
issue.™? Legal Advisers who had deployed to theatre during TELIC 1 had commented in
a draft Legal Lessons Learned document that “the confusion surrounding the use of

hoods could have been eliminated by clear legal assessment of the techniques

7 MODO50809

%8 See ACGS to VCDS, 14 May 2004, MOD051032, DJC Policy Paper 26 August 2004, MOD054200
¥ See request from ACOS J3 PJHQ on behalf of DCJO (Ops) at MOD020216

"0 See Sofs request for briefing on 14 May 2004 at MOD052631 and the comment, apparently from
Adam Ingram, on the background notes to a PQ dated 19 July 2004, at MOD050459.
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proposed for use prior to the conduct of the operation” and concluded that “potentially
controversial aspects of detainee handling needs to be resolved so that appropriate
training can be conducted in preparation for operations”."*'. Whilst Rose’s personal view
was that hooding for security reasons could be lawful in some circumstances, it is
clear that other lawyers did not take the same view. Nick Clapham had advised CJO in
September 2003 that hooding was not justified even for security reasons.™® Humphrey
Morrison, Senior Civil Servant and lead lawyer for legislation within MODLA, had
advised that hooding for reasons other than interrogation was prima facie an assault
which could not be legally justified, given the alternative of blindfolding and the stance
taken by the CJO.'* Operational views on the practice were also clearly split, given the
stance taken by the CJO and Brims before him, in contrast to others who advocated the

practice.'*®

50. Second, none of Rose's reasons for keeping the issue from the Attorney-General were
valid, and some are deeply troubling. Her first reason (and the only ohe Martin Hemming

agreed with)'#

was that the matter had become academic because hooding had
stopped “in Iraq at least”. Her response shows that she was aware that the question
was potentially open for other theatres. Furthermore, no less than three operationally-
based bans on hooding had been unsuccessful in stopping the practice.'*” Hooding had
proved impossible to kill off. The fact that (as Rose appreciated) coalition partners were
taking a different stance on the issue meant that without an authoritative UK position
rooted in law rather than policy (and with public statements from the MQD that the
practice was lawful'*®), there was a real potential for cross-contamination of practices.
The reasoning that producing instructions will be a ‘substantial exercise’ and that the
advice may take ‘months’ hardly justified a refusal to embark upon the process,

particularly given the ongoing public debate and demand for answers on the topic, which

"1 MOD053804. Rose attended the conference which preceded this document and was privy to

discussions about the draft report that followed it (BMI0D8040 [63-4], BMI08041 [67], Quick MOD011277)
and although she states that she does not recall hooding being discussed it seems clear that it was.
2 BMI08042[75-77]

3 MOD022183-4

** MOD053570, MOD053648.

2 This conflict was to continue throughout the summer of 2004 - see Evans BMIO7961 [10], Cmdr
Massey, ACOS PJHQ J3 at MODO020276, and SO2 PJHQ J2X at MOD020271.

M6 BMI 103/140/17 — 103/158/2, BMI 103/154/5 — 103/157/4.

™7 The Brims ban had been ineffective. FRAGO 152 got lost’. The CJO direction in Autumn 2003 had
been ignored by the Special Forces.

8 E g. MOD050361
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in the event led to a comprehensive review culminating in a policy paper in August 2004
(some three months after Rose’s email) which did not have the benefit of the A-G’s
advice on the matter.”*® Given that a perceived need to resurrect hooding was likely to
come as a result of strained and urgent operational circumstances, to put off the seeking
of legal advice on a timescale which allowed for careful reflection on the matter was

short-sighted.

51. It is, however, the other reasons given by Rose that cause most concern. The
suggestion that a legal debate on a point relating to prisoner’s rights should not be
conclusively resclved because it might cause a difficulty in the UK’s relationships with
coalition partners shows a misplaced sense of priorities, as does the suggestion that the
resolution might lead to the loss of some litigation advantage. Rose’s oral evidence did

little to reassure:

“Q: Why did you not want to push the AG into taking a position on hooding?

A: Because there was no need to do so.

Q: Or was it because, in fact, it was something that, as it were, suited the
Department, the MOD, to not have a ruling about just in case they want to use this in
the future?

A: Well, the legal view within the Department was very settled and uncontroversial
and wasn’t causing operational difficulties. In fact operationally they seemed happier
to go further than the legal advice required. So as | didn’t consider it a controversial
issue which needed resolving, it wasn't a matter that should be put to the Attorney.
Q: “....pushing the Attorney into taking a position in the abstract that we and he may
then regret....”

A: Yes, | think there was a sense there that, given that this was taking place against
a lot of outrage publicly in relation to the treatment of prisoners, in that context the
Attorney might take a stricter view than he might if he was being asked to consider it
in different circumstances, when the question of treatment of prisoners was not quite
so much in the public eye.

Q: That's what it appears, if | may say so, to imply, doesn’'tit?

A:Yes.

Q: What you were really saying here, Ms Rose, was this, wasn't it. we, the
Department, take the view there may be circumstances where hooding could be
found to be lawful?

A:Yes.

Q: It may be, in circumstances that perhaps we can't at the moment envisage, that
we will wish to take advantage of that position at some future time —

A:Yes.

Q: - and if we ask the Attorney to give his advice now, not least because of the
public clamour —

A:Yes.

¥ MOD054195
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Q: - he is likely to say “l put an absclute ban on it"?
A: That was one of the reasons why, yes, we didn't want to go to the Attorney.”

52. In fact, MODLA's confidence in their legal advice was misplaced. Having been hitherto
unaware of the Heath statement to Parliament, lawyers within PJHQ and MODLA were
referred to a “1971 advice” in the immediate aftermath of the abuse allegations in May
2004."° Following inquiries, the Legal Secretariat to the Law Officers provided MODLA
with a draft of the Heath statement and draft notes for supplementaries.’® It appears
that nobody checked what was actually said. During his statement to Parliament in 1972,
Prime Minister Heath was asked about the use of the techniques for reasons that were
not connected to interrogation and stated “as for putting a blanket over someone’s head,
the Army has been instructed not to use that technique in any circumstances™.'® The
finalised notes for supplementaries stated that even in circumstances other than
interrogation, “persons in Army custody will not be hooded”.' In light of this, the 1972
Directive can be read to similar effect.'™ The apparent failure to check the actual

statement made in Parliament was a significant omission.

53. Furthermore, MODLA appear to have been unaware of Lord Gardiner's Minority Report
within the Parker Committee Report,’™ the conclusions of which were adopted by the
Heath Government, which stated in relation to the domestic law that: “"Where a man is in
lawful custody it is lawful to do anything which is reasonably necessary to keep him in
custody but it does not further or ctherwise make lawful an assault. Forcibly to hood a
man’s head and keep him hooded against his will and handcuff him if he tries to remove
it, as in one of the cases in question, is an assault and both a tort and a crime”."®® Again,
it appears that this was not considered in advice given on the subject of hooding and the
Parker report, perhaps because a Loose Minute to Ministers on the subject of the report
summarised only the conclusions of the majority.'® If, as appears, there was a failure on
the part of legal advisers to read the Parker report in full, this was also a significant

omission.

::‘1’ MOD020211
MOD053655, MOD053653.
152 b TOD0813.
%3 MOD034443.
18 G ABO0D1020.
'%% B TOD0B88 at PLTO00698
15¢ | TODO700.
57 MOD051978 — the letter at MOD054177 refers to the Heath Ruling being based on the Majority
Report.
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54. Whilst MODLA stymied the putting of the issue to the Attorney-General, the request of
the CDS for advice on the matter was taken forward by the Directorate of Joint
Commitments. Catherine Evans, a desk officer, was tasked with canvassing the opinion
of key stakeholders — although, from the distribution list of the resultant draft report, the
focus appears to have been on policy advisers and those within the HUMINT community
rather than the operational commanders.'® In her evidence to the Inquiry she explained
that there was a diverse range of opinions on the matter.’™ Noting a “pressing need to
formulate a policy”, her draft report recommended that whilst the use of blacked out
goggles was not only operationally feasible but also a preferable means of restricting
vision, it was prudent to retain the ability to hood for use in “extreme circumstances”
where the preferred option “may not be operationally practical.”'® The paper
recommended that work needed to be done to develop doctrinal guidance on the
restriction of vision during arrest and transit for inclusion in publications and training
packages, that steps had to be taken to address the logistical considerations in the
provision of goggles, and that notes should be attached to Rules of Engagement profiles

to give direction over hooding for future deployments.'®!

55. What happened next is unclear. When Evans left her post in November 2004 the paper
had completed its one and two star circulation and was with Lt Gen Fry for his comments
prior to submission to CDS.' The matter had not been resolved by the latter part of
2005 when Evans was asked for her views on an alternative recommendation.'® Ingram
could not recall the review,'®* and Fry was unable to say what happened to it once it had
passed through his hands.'®™ Whilst Fry considered it “inconceivable” that the
recommendations had not been carried out, the Inquiry has received no evidence so far
to show that the matter has ever been resolved with any clear statement of policy and
set of recommendations. Lord Walker, the CDS who had commissioned the policy

review, could not confirm that any final policy had been issued.'® Once again, hooding

158 MOD054195. Those consulted did not include Mercer, Brims, or Clapham: see BMI 91/136/16-23.
%9 BMI07961 [10]

180 MOD054196 at MOD054197.

¥ MOD054197-8.

162 BM107962 [14].

'€ BMI07963 [15].

1 BMI 97/42/11 — 97/43/20

%5 BMI 100/28/16 — 100/29/20

156 BMI 100/174/16 — 100/175/24.
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has been left as a “grey area”, the subject of a policy-based ban and therefore
vulnerable to resurrection in perceived situations of emergency without the clear
guidance that the Evans’ review recommended. Once again, an important issue of
prisoner handling has not been given sufficient priority. Once again, there has been a

failure to set down clearly the parameters of military activity in this field.

Ultimately, the victims submit that the MOD was and is wrong to take the ‘holding
position’ that hooding, as opposed to blindfolding, is legal per se for security reasons
where necessity dictates. Hooding is of itself a degrading and frightening practice,
irrespective of the motivation for it. Suggestions that one can weigh up the degree of
discomfort or risk from hooding against an imperative that a prisoner should not be able
to see ignores the absolute nature of the prohibition on cruel, inhuman and degrading
treatment under Article 3 ECHR and the Geneva Conventions. In any event, however, as
the Evans’ review established, hooding is medically dangerous, particularly as hoods
would by design be used at the point of capture and thus at times of stress.'®” Hooding is
also prima facie a criminal and tortious assault,'®® which cannot be justified given the
availability of other less intrusive means of restricting vision.'® Notably, Evans’
researches revealed that even the Special Forces had no difficulty with the use of
goggles."® Indeed, hooding is not even effective to deprive sight — hence the resort in
theatre to multiple sandbags, plastic bags, and plastic tape.!”' Many of these points were
made forcefully by Commodore Massey, the Assistant Chief of Staff on the operations
(J3) side at PJHQ at the time of Evans’ review, but these views apparently did not reach

her 172

“| have serious concerns. There is surely no way that Ministers will (or should
even be invited to) contemplate the rehabilitation of this archaic, emotive,
baggage-laden practice. One may just as well try to justify the re-introduction of
selective torture on the same, highly dubious, grounds of ‘operational and force
protection reasons’. Forget it. Leave this sort of thing to King Canute.

%7 MOD054208
188 See Gardiner at PLT000700 and the 1971/72 advices from Peter Rawlinson QC at MOD053652 and
CABQ02158
:jz See PJHQ ACOS J3 at MOD020276, PJHQ J2 at MOD020271, Fry BMI 100/34/19 — 100/35/2.
BMI 91/150/15 — 91/151/5.
" MOD054201
72 M OD0O20276, Evans BMI 91/153/6 — 91/155/2.
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Far better, in my view, to make a solid case (if we can) for blindfolding, accepting
that it may in some circumstances be a little more ‘difficult’. But even the latter
suggestion hardly bears serious scrutiny. If you get the doctrine, training and
equipping right, | fail to see where blindfolds or black goggles would suffer a
single disadvantage as compared to hooding.

And for heaven’s sake don't get me started on ‘the shock of capture’ (para 2a).
The ECHR will positively drool at the prospect of biting on that one. Good grief.”

57. As Massey suggested, the operational need for hooding is easily overstated. The fact
that operational Commanders have on three occasions during TELIC 1 and 2 stopped
hooding extremely quickly when concerns were raised about its use, without any
immediately available alternative for sight deprivation, is evidence of that. Furthermore,
and as noted in the examination of events during Op TELIC within this document, the
security justification for hooding can be too readily claimed in situations where the
underlying motive is in fact the disorientation of priscners as an aid to extracting
information from them. This is exactly what happened at the JFIT in March 2003,'” and
in the case of those in 1QLR who convinced themselves that hooding within the TDF
was for security reasons. The ‘by-product reasoning of shock of capture was still being
put forward to Evans in her review.'* The danger of that reasoning being adopted to
conceal coercion is plain. Moreover, permitting hooding as a ‘last resort’ in situations of
emergency requires soldiers on the ground to make nuanced judgments as to whether
the circumstances are sufficiently extreme to justify the use of hooding, and to monitor
carefully the health of prisoners. To require this level of response of infantry troops (by
definition in an emergency) is not sensible, as those who spoke to Catherine Evans in
2005 appeared to grasp, suggesting that “it would be clearer and simpler for soldiers to
understand if they were told in training that the only option available to restrict vision

during arrest was blacked-out goggles.”'™

17 See, for example, Mercer BMI06901 [20] and S009 BMI66/93/25 to 95/20 and 96/16 to 97/16
"™ MODO054201, Evans BMI 91/132/14 — 91/133/3.
75 BMI07963 [15-16].
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PART VIl - CONCLUSION

The victims will set out the main conclusions to be drawn from these written submissions
at the oral hearing on 19 July 2010. However, some basic themes can be summarised

here.

First, this Inquiry concerns a torture incident. Part Il above has set out in detail the
victims' analysis of the events of 14-16 September 2003. It was not only those who took
part in the beatings of the detainees and the other abuse to which they were subjected
who must take moral responsibility. It was also those who were prepared to look on,
turn a blind eye or ask no questions. From the chain of command tc the medical staff
and even to the padre, no one was prepared to speak up for what was right and report

what was wrong.

Second, the specific incident was made possible by long-term systemic failures. In Part
Il the victims have set out their analysis of the lack of preparation for the invasion of lraq
so far as relevant to this Inquiry. This lack related not only to the logistical requirements
of prisoner handling and questioning, but also training, doctrine and law. A culture of
deference to the subject matter experts had developed, in particular a misplaced
assumption that the intelligence community in the armed forces was well-trained and

must have had procedures which were legally audited.

Third, the specific incident was made possible by acts and failures during the crucial
period from invasion to occupation. Part IV has set out the victims' analysis of that
period, when important alarm signals were missed or not adequately dealt with,
important orders were not written down or properly handed over to successors, and a
system for internment review was devised which created the space for abuse to take
place at BG level. The role that independent judicial supervision of the precess could
add in terms of compliance with international law and genuine protection for detainees
was recoghised at the highest levels of government, but then frustrated for political

reasons.

Fourth, the specific incident occurred in the context of a deepening crisis in Basra in the

late summer and early autumn of 2003, with a perceived emergency. In Part V the
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